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CAM KET TPP PHAP LUAT VIET NAM PANH GIA TUONG THICH | SO SANH CAM KET EVFTA-TPP
Piéu 18.1: Pinh nghia Panh gia: Article 2
1. Véi muc dich cia Chwong nay: Twong thich Nature and Scope of Obligations

Cong worc Berne nghia la Céng wéc
Berne vé Bdo h{ cdc tdc phdm Vdn
hoc va Nghé thudt, dwoc stra doi tai
Paris ngay 24/7/1971;
Hiép wé'c Budapest nghia la Hiép
wéc Budapest vé Céng nhdn qudc té
do6i véi viéc nép lwu ching vi sinh
nhdm cdc muc dich trong thu tuc vé
sdng ché (1977), dwoc stra doi ngay
26/9/1980;

Tuyén bo vé TRIPS va sirc khée
cong dong nghia la Tuyén bo vé
Hiép dinh TRIPS va strc khde cong
déng (WT/MIN(01)/DEC/2), duorc
thong qua ngay 14/11/2001;

s& hiru tri tué bao gébm cac loai
hinh s& hitu tri tué la doi twong cta
cac Muc tir 1 téi 7 Phan II cua Hiép
dinh TRIPS;

Nghi dinh thw Madrid nghia la
Nghi dinh thw lién quan dén Théa
wéc Madrid vé ddng ky qudc té nhdn
hiéu, thong qua tai Madrid ngay
27/6/1989;

Cong woc Paris nghia la Céng woc
Paris vé Bdo hd sé hiru cdng nghiép,
dwoc stra doi tai Stockholm ngay
14/7/1967;

Hiép woéc Singapore nghia la Hiép
wéc Singapore vé Ludt Nhdn hiéu,

Pé xuat: Khong

1. The Parties reaffirm the rights
and obligations under and shall
ensure an adequate and effective
implementation of the
international treaties dealing with
intellectual property to which
they are parties, including the
WTO Agreement on Trade-related
Aspects of Intellectual Property
(hereinafter called TRIPS
Agreement). The provisions of
this chapter shall complement
and further specify the rights and
obligations between the Parties
under the TRIPS Agreement and
other international treaties in the
field of intellectual property with
an aim at ensuring adequate and
effective implementation of those
international treaties, as well as
the balance between the rights of
intellectual property holders and
the interest of the public.

2. For the purposes of this
Agreement, intellectual property
refers at least to all categories of
intellectual property that are the
subject of Sections 1 through 7 of
part II of the TRIPS Agreement,
namely:




thong qua tai Singapore ngay
27/3/2006;

UPOV 1991 nghia la Céng wéc quéc
té vé bdo hé giéng cdy trong, dwgc
sta doi tai Geneva ngay
19/3/1991;

WCT nghia la Hiép wdc ctia WIPO vé
quyén tdc gid, thong qua tai Geneva
ngay 20/12/1996;

WIPO nghia la T6 chirc S& hiru tri
tué Thé gidi;

DE& ro6 rang hon, tac pham bao gdm
ca tdc phim dién anh, tic pham
nhiép anh va chwong trinh may
tinh; va

WPPT nghia la Hiép wéc cia WIPO
vé budi biéu dién va bdn ghi dm,
thong qua tai Geneva ngay
20/12/1996.

2. V&i muc dich ctia biéu 18.8 (Péi
xtr quoc gia), Piéu18.31(a) (Cac thu
tuc hanh chinh @€ bao hd hoic céng
nhan chi dan dia ly), va Diéu
18.62.1 (Quyén lién quan):

cong dan co6 nghia la, déi véi quyén
twong ng, ngwoi cia mot Bén dap
trng cac tiéu chi phu hop dé dwoc
bao ho theo quy dinh trong cac diéu
wéc liét ké tai Piéu 18.7 (Cac biéu
wdc quoc té€) hodc Hiép dinh TRIPS

(a) copyright and related rights;
(b) trademarks;

(c) geographical indications;

(d) industrial designs;

(e) patent rights;

(f) layout-designs (topographies)
of integrated circuits;

(g) protection of undisclosed
information and

(h) plant varieties Protection of
intellectual property includes
protection against unfair
competition as referred to in
Article 10bis of the Paris
Convention for the Protection of
Industrial Property (Stockholm
Act 1967).\

Panh gia: Twong dwong

Cam két tai Biéu nay cua EVFTA la
twong dwong véi cam két tai Biéu
18.1 ctia TPP.

Po6i voi khodn 1: Cam két tai
khoan 1 cta diéu nay cia EVFTA
nhic lai va khing dinh quyén va
nghia vu cua cac bén trong viéc
thwce thi c6 hiéu qua cac diéu wéc
quéc té da c6 bao gobm ca TRIPS.
D6i voi khoan 2: EVFTA liét ké cac
d6i twong s& hitu tri tué va dan
chiéu dén cic cam két tir Muc 1
dén Muc 7 cua TRIPS twong &ng
véi cam két tai Piéu 18.1 cua
TPP/




Piéu 18.1 (Tiép)

chi dan dia 1y 1a chi din x4c dinh
mot hang hoa bt ngudn tir 1anh thé
cia mot Bén, hodc tir khu vuc hay
dia phwong thudc lanh thé do, co
chat lwgng, uy tin hodc dic tinh
nhat dinh cht yéu do xuit xtr dia ly
quyét dinh;

Khoan 22, Diéu 4 cua Luat SHTT:
Chi dan dia ly 1a d4u hiéu dung dé
chi san phadm cé nguén goc tir khu
vue, dia phwong, vung lanh tho hay
quoc gia cu thé.

Piéu 79. Piéu kién chung ddi véi
chi dan dia ly dwoc bao ho

Chi dan dia ly dwoc bdo ho néu dap
wrng cac diéu kién sau day:

1. S&n ph4m mang chi dan dia ly c6
ngudén goc dia ly tir khu vue, dia
phwong, vung lanh thé hodc nwéc
twong &ng v&i chi dan dia ly;

2. San ph4m mang chi dan dia ly c6
danh tiéng, chit lwgng hodc dic
tinh chu yéu do diéu kién dia ly cta
khu vwc, dia phwong, ving lanh tho
hodc nuwéc twong (rng véi chi dan
dia ly d6 quyét dinh.

biéu 82. Piéu kién dia ly lién
quan dén chi dan dia ly

1. Cac diéu kién dia ly lién quan
dén chi dan dia ly 1a nhitng yéu 8
tw nhién, yéu td vé con nguoi quyét
dinh danh tiéng, chat lwong, dac
tinh cGa san phim mang chi dan
dia 1y do.

2. Yéu to0 tw nhién bao gbm yéu t6
vé khi hiu, thuy van, dia chat, dia
hinh, hé sinh thai va cac diéu kién
tw nhién khac.

3. Yéu t6 vé con ngwoi bao gom
ky ndng, ky xdo cua ngwoi san
xudt, quy trinh sdn xudt truyén
thong cua dia phwong

Piéu 43.4.a.(iii) cia Thong tw sd

Panh gia: Twong thich

Theo quy dinh tai khoan 2,
Dbiéu 79 cda Luit s& hiru tri
tué thi “danh tiéng, chat
lwong hodc dac tinh” cua
hang héa chu yéu do “Diéu
kién dia ly” quyét dinh; va
Theo quy dinh tai biéu 82
cua Luat s& hitu tri tué thi
“DPiéu kién dia ly” dwoc quy
dinh gom 2 yéu t6 chinh la
yéu t6 tw nhién va yéu to con
nguoi trong dé yéu t6 con
ngwoi dwoc quy dinh tai
DPiéu 43.4.a.(iii) 1a “cac yéu
td doc dao vé ky ning, ky
x40 clia nguoi san xuit, bao
gdbm ca quy trinh san xuit
truyén thong cda dia
phwong (c6 thé bao gbém
mot, mot sd hodc tit ca cac
cong doan, tir san xudt
nguyén liéu, ché bién nguyén
liéu dén tao ra sdn phim va
c6 thé gobm cad céng doan
déng gbi san pham, néu cong
doan d6 c6 anh hwdng dén
tinh chat/chit lwgng, danh
tiéng cta san phim), néu
quy trinh d6 la nhan td tao
ra va duy tri tinh chat/chat
lwgng dac thu, danh tiéng
clia sdn phdm mang chi dan
dia ly, trong dé c6 cac thong
tin rd rang va chi tiét dén
mrc c6 thé kiém tra dwoc”.
Theo dinh nghia cia TPP vé
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01/2007/TT-BKHCN da dwoc stra
dé6i, bo sung quy dinh: Piéu Kién
dia ly tao nén tinh chit/chat lwong
ddc thu, danh tiéng ctia san pham
mang chi din dia ly, bao gom cac
yéu td doc dao vé khi twgng, thuy
van, dia chat, dia hinh, hé sinh thai
va cac diéu kién tw nhién khac; cdc
Yéu té doc ddo vé ky ndng, ky xdo
clia ngwoi sdan xudt, bao géom cd
quy trinh sdn xudt truyén théng
ctiia dia phwong (cé thé bao gém
mét, mét s6 hodc tdt cd cdc cong
doan, tir sdn xudt nguyén liéu,
ché bién nguyén liéu dén tao ra
sdn phdm va cé thé gém cad cong
doan dong géi sdn phdm, néu
cong doan do co anh hwdong dén
tinh chdt/chdt Iwong, danh tiéng
ctia san phdm), néu quy trinh dé
la nhan té tao ra va duy tri tinh
chdt/chdt lwong ddc thu, danh
tiéng cia sin phdm mang chi
dan dia ly, trong dé cé cdc théng
tin ré rang va chi tiét dén mirc co6
thé kiém tra dwoc (néu trong cac
thong tin néu trén cd cac thong tin
bi méit, bi quyét ky thuit chuwa
dwoc boc 10 hodc chwa dwoc biét
dén mot cach rong rdi bén ngoai
dia phwong thi ngudi nop don céd
quyén twr chéi cung cap cac thong
tin chi tiét vé bi mat, bi quyét do
néu khong dwoc cam két bao mat
cac thoéng tin dé theo yéu ciu cia
minh)

chi din dia ly, thi “chit
lwong, uy tin hodc dac tinh
nhit dinh” cia mét hang hoa
“chli yéu do xuit xir dia ly
quy dinh”.

TPP khéng giai thich hay c6
dinh nghia ré rang vé “xuit
xw dia ly”. Do do, c6 thé coi
cac quy dinh vé diéu kién dia
ly hién tai cua Viét Nam la
twong thich véi quy dinh vé
“xudt x dia ly” ctia TPP.

Piéu 18.1 (Tiép)

Panh gia:




budi biéu dién nghia 1a budi biéu
dién dwoc dinh hinh trong mét ban
ghi am triv khi quy dinh Kkhac;
lién quan t&i quyén tac gia va quyén
lién quan, thuit ngir quyén cho
phép hodc ngan cim dé cip dén
cac quyén doc quyén;

Khong twong thich

Phap luat Viét Nam hién tai
khong c6 dinh nghia cu thé
vé budbi biéu dién.

Pé xuit: B6 sung dinh
nghia buéi bi€u dien vao
Piéu 4 cta Luit s& hiru tri
tué

Piéu 18.2: Muc tiéu

Viéc bao ho va thwc thi quyén sé&
hitu tri tué can déng gép vao viéc
thuc diy déi méi cong nghé, vao
viéc chuyén giao va pho bién cong
nghé, vao loi ich chung gitta nha san
xudt va nguoi str dung tri thirc cong
nghé theo cach thirc cé lgi cho phic
loi kinh té va xa hoi, va cho su can
bang gitra quyén va nghia vu

Piéu 8. Chinh sach ctia Nha nwéc
vé s& hiru tri tué

1. Cong nhin va bao hé quyén s&
hitu tri tué cta té chirc, cd nhan
trén co s& bao dam hai hoa loi ich
cia chu thé quyén s& hiru tri tué
v&i loi ich cong cong; khong bao ho
cac déi twong s& hiru tri tué trai
voi dao duc xa hoi, trat ty cong
cong, cé hai cho qudc phong, an
ninh.

2. Khuyén khich, thic diy hoat
dong sang tao, khai thac tai san tri
tué nham g6p phan phat trién kinh
té - xa hoi, nAng cao doi séng vat
chit va tinh than ctia nhan dan.

3. Ho tro tai chinh cho viéc nhan
chuyén giao, khai thac quyén so
hitu tri tué phuc vu loi ich cong
cong; khuyén khich t6 chirc, ca
nhan trong nwéc va nwéc ngoai tai
tro cho hoat dong sang tao va bao
ho quyén sé& hiru tri tué.

4. Uu tién dau tu cho viéc dao tao,
bo6i dwdng dodi ngli can bo, cong
chirc, vién chirc, cac déi twong lién
quan lam cong tac bao ho quyén s
hitu tri tué va nghién ctru, rng

Panh gia:

Twong thich

Cac muc tiéu cua TPP vé S¢
hitu tri tué phu hgp véi cac
chinh sach cia Nha nwéc vé
s& hitu tri tué dugc quy dinh
tai Piéu 8 cta Luit s& hitu
tri tué Viét Nam.

Pé xudt: Viét Nam c6 thé
xem xét dwa muc tiéu nay
vao Luat SHTT nhung diéu
nay khong phai 1a bat budc.

Article 1
Objectives

1. The objectives of this chapter
are to:

(a) facilitate creation,
production and
commercialization of innovative
and creative products between
the Parties contributing to a more
sustainable and inclusive
economy for the Parties; and

the

(b) achieve an adequate and
effective level of protection and

enforcement of intellectual
property rights

2. The protection and
enforcement of intellectual

property rights should contribute
to the promotion of technological
innovation and to the transfer and
dissemination of technology, to
the  mutual advantage  of
producers and users of
technological knowledge and in a
manner conducive to social and
economic welfare, and to a
balance of rights and obligations.
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dung khoa hoc - kj thuét vé bao ho
quyén s& htru tri tué.

5. Huy ddng cac ngudn lwc clia xa
hoi diu tw ning cao ning lwc hé
théng bdo hé quyén s& hiru tri tué,
dap &ng yéu cau phat trién kinh té
- xa hoi va hoi nhap kinh té qudc té.

Panh gia: Twong dwong

Cam két vé muc tiéu cia EVFTA
dit ra trong diéu nay twong
dwong v&i cam két tai Diéu 18.2
cua EVFTA

Piéu 18.3: Nguyén tic

1. Mot Bén cé thé, trong viéc xay
dung va stra doi phap luit cia minh,
ban hanh cic bién phap can thiét dé
bao vé strc khde va dinh dudng
cong dong, va dé thac day loi ich
cong cong trong cac linh vuc c6 tm
quan trong s6ng con déi v&i sy phat
trién kinh té-xa hoi va cong nghé
cda minh, v&i diéu kién cdc bién
phap nay khong trai véi cac quy
dinh tai Chwong nay.

2. Cac bién phap thich hop, véi diéu
kién ching khong trai véi cac quy
dinh tai Chwong nay, c6 thé can
thiét dé ngin chin sy lam dung
quyén s¢& hitru tri tué cda chua
thé quyén hoic cac hanh vi giy can
tré thwong mai mot cach bat hop ly
hodc giy anh hwdng xau dén viéc
chuyén giao cong nghé qudc té.

Panh gia:

Twong thich

DAy 1a nguyén tic chung vé
viéc ban hanh luat, xay dung
chinh sach cta cic qudc gia
thanh vién ma TPP dat ra
voi diéu kién la khong trai
v&i cac quy dinh cua Chwong
SHTT cta TPP. Do d6, cac
quéc gia thanh vién c6
quyén dat ra cic bién phap
can thiét va thich hop phu
hop véi TPP dé dam bao cac
loi ich cong cong c6 tim
quan trong séng con véi sy
phat trién kinh té-xa hdi,
cong nghé cia minh.

Pbé xuat

PLVN nén dwoc stra doi dé
tan dung nguyén tac nay, dic
biét la cac trwong hop dwoc
TPP cho phép c6 ngoai 1é dé
dam bao bao vé tot nhit cac
lgi ich cong cOng

biéu 18.4: Thoéa thuidn déi véi
Chwong nay

Piéu 8. Chinh sach cia Nha nwéc
vé s& hiru tri tué

Panh gia:
Twong thich




Xét cac muc tiéu chinh sach coéng
cong co ban cla cac hé thdng qudc
gia, cac Bén thira nhin sw can thiét
phai:

(a) thic day d6i méi va sang tao;

(b) tao diéu kién thuan loi cho viéc
quang ba thong tin, tri thirc, cong
nghé, van hoa va nghé thuat; va

(c) thuc diy canh tranh va thi
treong mé& ctra va c6 hiéu qua,
thong qua hé thdng sé& hitu tri tué
clia minh, dong thdi van coi trong
cac nguyén tac cha quy trinh hop ly
va minh bach, va c¢6 tinh dén loi ich
cta cac bén lién quan, bao gém chu
thé quyén, nha cung cip dich vu,
nguoi str dung va cong ching.

1. Cong nhin va bao hé quyén s&
hitu tri tué cha té chirc, cd nhan
trén co s& bao dam hai hoa loi ich
cda chu thé quyén s& hiru tri tué
v&i loi ich cong cong; khong bao ho
cac déi twong s& hiru tri tué trai
véi dao dirc xa hoi, trat ty cong
céng, cé hai cho qudc phong, an
ninh.

2. Khuyén khich, thic diy hoat
dong sang tao, khai thac tai san tri
tué nham g6p phan phat trién kinh
té - xa hoi, nAng cao doi s6ng vat
chit va tinh than ctia nhan dan.

3. Ho6 tro tai chinh cho viéc nhan
chuyén giao, khai thidc quyén s&
hitu tri tué phuc vu loi ich cong
cong; khuyén khich t6 chirc, ca
nhan trong nwéc va nwéc ngoai tai
tro cho hoat dong sang tao va bao
ho quyén s& hiru tri tué.

4. Uu tién dau tu cho viéc dao tao,
b6i dwdng ddi ngli can bo, cong
chirc, vién chirc, cac déi twong lién
quan lam cong tac bdo hd quyén s¢&
httu tri tué va nghién ctru, &ng
dung khoa hoc - kj thuét vé bao ho
quyén s& htru tri tué.

5. Huy déng cac nguon lwc cta xa
hoi dau tw ning cao ning luc hé
théng bdo hé quyén s& hiru tri tué,
dap &ng yéu cau phat trién kinh té
- xa hoi va hoi nhap kinh té quéc té.

Quy dinh tai Diéu 18.4 cuta
TPP vé nguyén tic phu hop
v&i cac chinh sach caa Viét
Nam vé s& hitru tri tué nhw
duoc quy dinh tai Diéu 8.
Hon nira, Piéu 18.4 nay vé
co ban la “sw thtra nhan” cua
cac quoc gia thanh vién vé
sw can thiét va y nghia cta
s& hiru tri tué doi véi xa hoi,
nén kinh té€ dwa trén chinh
Chinh sach cong cong co ban
cia tlrng quoc gia. Do do,
day khong phai la mot nghia
vu ma cac qudc gia thanh
vién can phai tudn theo,
mién 13 cAc chinh sach, vin
ban phap luit cda tirng quoc
gia phu hop véi cac quy dinh
con lai cda Chwong vé s&
hitu tri tué caa TPP.

bé xuat: Khong

Piéu 18.5: Ban chat va pham vi
cua nghia vu

Panh gia:
Twong thich
Nhwv dwoc quy dinh ro trong




Mdi Bén phai thi hanh cac quy dinh
cia Chwong nay. Mot Bén cé thé,
nhuwng khong bat budc phai, quy
dinh trong luat phap cia minh sy
bao ho va thwc thi quyén s& hiru tri
tué rong hon so véi nhirng yéu cau
cia Chwong nay, véi diéu kién sy
bao ho va thuc thi dé khong trai véi
cac quy dinh cia Chwong nay. Moi
Bén duwoc tw do quyét dinh cach
thirc thich hop dé thi hanh cic quy
dinh cua Chwong nay trong pham
vi hé thdng phéap luat va thuc tién
ciia minh.

biéu nay cia TPP, viéc thuc
thi quy dinh nay khong phai
12 bat budc ma 1a mét quyén
cia quoc gia thanh vién tuy
vao chinh sach ctia moi qudc
gia d6i véi viéc thuc day sw
phét trién cta s& hiru tri tué.
Ngoai ra, quy dinh cda diéu
nay cho phép quéc gia thanh
vién dwgc phép quy dinh vé
“cdch thirc thich hgrp” dé thi
hanh cac quy dinh cta
chwong nay trong pham vi
hé théng phap luat va thuc
tién ctia minh. Quy dinh nay
cia TPP khong di kém véi
giai thich hay dinh nghia rd
rang thé nao la “cdch thirc
thich hop”, nén moi qudc gia
thanh vién c6 thé xem xét dé
ban hanh cic quy dinh vé
thwc thi phu hop véi phap
luat va thuc tién cua nuwdc
minh, v&i diéu kién la khong
trdi v&i cadc quy dinh cta
Chwong s& hitu tri tué cua
TPP.

Pé xuat: Nghién ciru thém
vé cac cach thirc thich hop
dé thwec thi cac quy dinh vé
s& hiru tri tué caa TPP,
dam bao lo¢i ich cong cong,
lg’i ich xa héi cua Viét Nam.

Piéu 18.6: Théa thuan lién quan
dén cac bién phap bao vé sirc
khoée cong dong

1. Cac Bén khang dinh cam két cla

Panh gia:
Twong thich
Quy dinh nay cta TPP la




minh d6i véi Tuyén b6 vé Hiép dinh
TRIPS va Strc khde Cong dong. Cu
thé, trong Chwong nay cic Bén da
dat dwoc thda thuan sau day:

(a) Cac nghia vu trong Chwong nay
khong va khéng dwoc ngan can mot
Bén thuc hién cac bién phap bao vé
strc khoe cong dong. Theo do, trong
khi nhéc lai cdc cam két ctia minh
theo Chwong nay, cic Bén khang
dinh rang Chwong nay c6 thé va can
phai dwoc gidi thich va thi hanh
theo cach c6 loi cho quyén bao vé
strc khoe cong ddng clia moi Bén va,
dac biét 13, thac day tiép cin thudc
cho moi nguwdi. Moi Bén c6
quyén quyét dinh cac yéu to tao nén
tinh trang khan cip quoc gia hoic
cac trwomng hop dic biét khan cip
khéc, theo d6 cé thé hiéu rang cac
khing hoang lién quan téi sirc khoe
cong dong, bao gom cd nhitng
cuoc khing hoang lién quan dén
HIV/AIDS, lao, sot rét va cac bénh
dich khac, cé thé coi 1A tinh trang
khin cip qudc gia hodc cac truwong
hop dic biét khan cip khac.

(b) Thira nhin cac cam két vé tiép
cin thudéc dwoc dwa ra theo Quyét
dinh cia Dai hoi dong ngay
30/8/2003 vé Thuwc hién Poan 6 ctia
Tuyén bé Doha vé Hiép dinh TRIPS
va Strc khée Coéng dong (WT/L/540)
va Tuyén bo ctia Chu tich Pai hoi
déong WTO kém theo Quyét dinh
(JOB(03)/177, WT/GC/M/82), cling
nhue Quyét dinh cia Pai H6i dong

khang dinh vé th tw wu tién
ap dung gitta TPP va TRIPS
déi véi cac van dé lién quan
dén strc khoe cdng dong.
Luat SHTT Viét Nam dworc
ban hanh phu hop véi cac
quy dinh cia TRIPS nén sé
dwoc coi nhw phu hop véi
quy dinh tai Diéu 18.6 nay
Pé xuat: Khong




WTO ngay 6/12/2005 vé Stra déi
Hiép dinh TRIPS (WT/L/641) va
tuyén bo cua Chu tich Pai Hbi dong
WTO di kem (JOB(05)319 va Corr.
1WT/GC/M/100) (goi chung la
“gidi phap vé sic khde/cla
TRIPS”), Chwong nay khong va
khéng dwoc can tré viéc st dung
mot cach cé hiéu qua giadi phap vé
strc kKhoe/caa TRIPS.

(c) B6i véi cac van dé dé cap & trén,
néu bat ky sw mién trir bat ky quy
dinh nao ctia Hiép dinh TRIPS, hoac
bat ky sw sra d6i nao cua Hiép
dinh TRIPS, ma c6 hiéu lwc déi voi
cac Bén, va viéc ap dung mot bién
phap clia mot Bén theo sw mién trir
hodc stra do6i dé trai véi cac nghia
vu cua Chwong nay, thi cac Bén phai
tham van ngay lap tirc dé€ stra lai
Chwong nay cho phu hgp véi tinh
than cda sw mién trir hodc sra ddi
do.

2. Moi Bén phai théng bio cho
WTO, néu Bén do6 chwa thwc hién, vé
viéc chip thuin Nghi dinh thw stra
do6i Hiép dinh TRIPS, dwoc thong
qua tai Geneva ngay 6/12/2005.

Piéu 18.7: Piéu worc quoc té

1. M6i Bén khang dinh rang minh da
phé chuin hoic gia nhip cac diéu
woc dwdi day:

(a) Hiép wéc Hop tdc sdng ché, dwgc
stra d6i ngay 28/9/1979;

(b) Cong wérce Paris; va

(c) Cong wéc Berne.

Panh gia:

Twong thich

1. P6i voi cac diéu woc &
Khoan 1: Viét Nam da la
thanh vién cua cac diéu wéc
nay.

2. Doi véi diéu wéce tai khodn
2: Viét Nam hién da la thanh

Article 5.1 - International
Agreements

The European Union and
Vietnam:

reaffirm their obligations under
Protocol related to the Madrid
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2. M6i Bén phai phé chuin hoic gia
nhap cic diéu wéc dudi diy, néu
van chwa la Thanh vién cda cac biéu
wéc do, khong mudn hon ngay Hiép
dinh nay c¢6 hiéu luwc doi
v&i Bén do:

(a) Nghi dinh thw Madrid;

(b) Hiép wdc Budapest;

(c) Hiép wodc Singapore;!

(d) UPOV 1991;2

(e) WCT; va

(f) WPPT

viéen cia Nghi dinh thw
Madrid, UPOV 1991 va chwa
phai la thanh vién cua Hiép
wéc Budapest, Hiép uworc
Singapore, WCT va WPPT.
Tuy nhién, Viét Nam cé
khoang thoi gian cho dén khi
TPP c¢6 hiéu luc dé phé
chudn hodc gia nhip cac
biéu wdc quoc t€ ma Viét
Nam chwa la thanh vién
dwoc liét ké trong Diéu nay.
Pé xuit: Ky két cac diéu
wéc quoc té€ ma Viéet Nam
chwa phai la thanh vién
nhw dwoc quy dinh trong
biéu nay.

Agreement concerning the
International  Registration  of
Marks, shall use the classification
provided for in the Nice
Agreement Concerning the
International  Classification  of
Goods and Services for the
Purposes of the
Registration of Marks.

shall simplify and develop its
trademark registration
procedures using the Trademark
Law Treaty and Singapore Treaty
on the Law of Trademarks, inter
alia, as reference
points.

Article 11 Plant Varieties

The Parties shall protect plant
varieties rights, in accordance
with the International
Convention for the Protection of
New Varieties of Plants (UPOV) as
lastly revised in Geneva on March
19, 1991, (the so-called "1991
UPOV  ACT") including the
exceptions to the breeder's right
as referred to in Article 15 of the
said Convention, and co-operate
to promote and enforce these
rights.

Panh gia: Twong dwong

TPP yéu cdu cac thanh vién phai
phé chuin hodc tham gia Nghi
dinh thw Madrid va Hiép wéc

1 Mot Bén c6 thé dap ung nghia vu theo khoan 2(a) va 2(c) béng céch phé chuan hodc gia nhap Nghi dinh thu Madrid hodc Hiép udc Singapore

2 Ap dung Phu lyc 18-A cho diém nay
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Singapore, Cong wéc UPOV.

Do d6 TPP twong dwong véi cac
cam két EVFTA lién quan dén
quyén va nghia vu clia cac bén
theo quy dinh cia Nghi dinh thw
Madrid

Piéu 18.8: Doi xir qudc gia

1. Doi véi tat ca cac loai hinh s& hiru
tri tué thudc Chwong nay3, moi Bén
phai danh cho cong dan cta Bén
khac sy d6i xt& khong kém thuin loi
hon sw doi XU danh
cho cong dan cta minh lién quan
dén viéc bao ho* cac quyén s& hiru
tri tué.

2. Tuy nhién, lién quan dén viéc st
dung tht c4p ban ghi 4m bang cac
phwong tién truyén théng ky thuét
twong ty (analog) va phat séng qua
khéng trung mién phi, mot Bén c6
thé gi¢i han quyén cta nguoi biéu
dién va nha san xuit cia mot Bén
khac & nhitng quyén ma nguoi clia
bén minh dwgc hwdng trong pham
vi thdm quyén ctia Bén khac do.

3. M6t Bén c6 thé han ché khoan 1
litn quan dén cic thu tuc hanh
chinh va tw phap, bao gobm viéc yéu
ciu cong din ctia Bén khac phai chi

Panh gia:
Twong thich
1. Nguyén tic ddi xir qudc
gia 12 nguyén tic co ban cla
phap luit quéc té. Khong chi
TPP ma hau hét cac diéu wéc
quéc té déu c6 quy dinh vé
vin dé nay. Va Luiat SHTT
dwoc ban hanh phu hop véi
cac cong wdc qudc té ma Viét
Nam da gia nhap trudc do,
nén dugc coi la twong thich
voi nguyén tic dwoc quy
dinh tai khodn 1 cta Diéu
18.8 ctia TPP.
2. biéu nay cua TPP quy
dinh 3 truwong hop ngoai 1€
ctia Nguyén tic doi xtitr qudc
gia gbm cac ngoai 1é lién
quan dén:
- Viéc st dung th& cap
ban ghi 4m bang cac

EVFTA khéng cé diéu khoan vé
béi xr quoc gia, chi ¢6 diéu khoan
veé Doi xtr t6i hué quoc

Article X

Most Favoured Nation Treatment

With regard to the protection of
intellectual property, any
advantage, favour, privilege or
immunity granted by a Party to
the nationals of any other country
shall be accorded immediately
and unconditionally to the
nationals of the other Party,
subject to the exceptions
provided for in Articles 4 and 5 of
the TRIPS Agreement.

TPP khong cam két vé nguyén tic
doi xt t6i hué quoc ma chi c6 cam
két vé nguyén tac d6i xir qudc gia.

3 Pé rd rang hon, lién quan dén quyén tac gla va quyén lién quan khong thuoc pham vi Muc H (Quyen tac gia va quyén lién quan), khong quy dinh nao trong Hiép dinh nay han
ché mot Bén 4p dung céc bién phéap han ché hop phap khac trong d6i xir qudc gla lién quan dén cac quyén nay
4 Véi muc dich cua khoan nay, “bao hd” bao gdm céc van dé anh hudng t6i sy san co, xac 1ap, pham vi, duy tri, va thuc thi quyén s& hitu tri tué cling nhu cac yéu té anh huong toi
viée str dung quyén s& hiru tri tué quy dinh cu thé béi Chuong nay. Thém vao d6, véi muc dich cua khoan nay, “bao h§” con bao gém viée ngin cAm su phg’l hoai céc bién phép k¥
thuét hitu hi€u quy dinh tai Diéu 18.68 (TPMs) va cac quy dinh lién quan dén thong tin quan 1y quyen tai Diéu 18.69 (RMD). Pé 16 rang hon, ¢ ‘cac yeu to anh huong t6i viée sur
dung quyén s¢ hitu tri tué quy dinh cu thé boi Chuong nay’ ’ lién quan dén tac pham, budi biéu dién va ban ghi am, bao gdm bt ky hinh thirc tra tién nao, nhu phi li-xing, ph1 ky
vy, thu laohop 1y, hoac thué, ddi véi viée stir dung thudce quyeén tc gia va quyén lién quan ciia Chuong nay. Cau trén khong phuong hai téi viée mot Bén giai thich khai niém “cac

yéu t& anh hudng toi viée sir dung quyén sé hitu tri tué” tai chu thich 3 cuia Hiép dinh TRIPS




dinh dia chi giao dich trong lanh tho
cua minh, hoac chi dinh mot dai
dién trong lanh tho ciia minh, véi
diéu kién viéc han ché nay:

(a) 1a can thiét nham bdo dam sw
twong thich véi nhitng quy dinh cta
phap luat khéng mau thudn véi
Chwong nay; va

(b) khéng dwoc ap dung theo cach
thirc c¢6 thé tao ra sw han ché tra
hinh d6i véi thwong mai.

4. Khoan 1 khong ap dung cho cac
thu tuc dwoc quy dinh trong cac
diéu wéc da phuwong dwoc ky két
duéi sy bao trg cia WIPO lién quan
dén viéc xac lap va duy tri cac
quyén s& hiru tri tué.

phwong tién truyén
thong ky thuat twong
ty (analog) va phat
séng qua khong trung
mién phi;

- Cac thu tuc hanh
chinh va tw phap dé
dam bao su twong
thich véi nhitng quy
dinh cua phap luat
khong mau thuan véi
TPP; va

- Cac thu tuc duoc quy
dinh trong cac diéu
wéc da phwong dwoc
ky két dwdi sw bao
tro cua WIPO.

Vi 1a ngoai 1€ nén Viét Nam
dwoc phép lwa chon sé quy
dinh vé cac ngoai 1é nay
trong PL cua minh hodc
khong.

Nén PLVN hién tai la twong
thich véi quy dinh nay cta
TPP.

bé xuat: Khong

Panh gia: Twong dwong

V&i nguyén tic t6i hué qudc cla
EVFTA va nguyén tic déi xr qudc
gia cua TPP, cac to chirc, cd nhan
cia EU sé dwoc hwong cac quyén
loi twong xing véi cac quyén loi
ma Viét Nam trao cho céng dan
cta cac nwéde thanh vién TPP.

Do d6, mac du EVFTA khong cé
cam két vé nguyén tic NT nhuw
TPP nhuwng vi ¢6 nguyén tic MFN
nén cac tbé chirc, cd nhan EU ciling
s& dwgc huwdéng nguyén tiac NT
nhuw TPP.

Piéu 18.9: Sw minh bach

1. Ngoai cac quy dinh tai Diéu 26.2
(Cong b6) va biéu 18.73.1 (Thuc
tién thuc thi lién quan dén quyén sé&
hitu tri tué), mdi Bén phai nd luc
dang tai trén Internet cac luat, quy
dinh, tht tuc va quyét dinh hanh
chinh c¢6 hiéu lwc ap dung chung cia

1. Khoan 2, Diéu 78 ctia Luit ban
hanh van ban quy pham phap luat
nam 2008 quy dinh: “Vdn bdn quy
pham phdp ludt phdi dwoc ddng
Coéng bdo; vdan bdn quy pham phdp
lugt khéng ddng Céng bdo thi
khéng c6 hiéu lwc thi hanh, trwr
trwong hop vdan bdn cé ndi dung

Panh gia:

Twong thich

1. Theo quy dinh cta Luat
ban hanh van ban quy pham
phap ludt va cac van ban
huwéng dan thi hanh thi cac
van ban quy pham phap luat
va cac quyét dinh c6 hiéu luc
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minh lién quan dén viéc bao ho va
thuc thi quyén s& hiru tri tué.

2. M6i Bén phai, tuy theo phép luat
cla minh, nd lwc ding tai trén
Internet nhirng thong tin ma bén doé
cong khai lién quan dén don nhin
hiéu, chi dan dia ly, ki€u dang,
sang ché va quyén doi vdi giong ciy
trong.

3. Moi Bén phai, tuy theo phap luat
qudc gia cia minh, ding tai trén
Internet nhitng thong tin ma bén doé
cong khai lién quan dén nhan hiéu,
chi dan dia ly, kiéu dang, sang ché
va giong ciy trong da dang ky hoic
da cip, da dé cho cong ching c6 thé
lam quen véi cac quyén da dang ky
va da cip dé.>

thuéc bi mdt nha nwéc va cdc
trwong hop quy dinh tai doan 2
khodn 1 Diéu nay”.

DPoan 2, khoan 1, Diéu 78 cta Luat
ban hanh van ban quy pham phap
luat quy dinh “Trwong hop vdn bdn
quy pham phdp ludt quy dinh cdc
bién phdp thi hanh trong tinh trang
khdn cdp, vdn bdn dwoc ban hanh
dé kip thoi ddp trng yéu cdu phong,
chéng thién tai, dich bénh thi cé thé
c6 hiéu lwc ké tir ngay cong b6 hodc
ky ban hanh nhwng phdi dwoc ddng
ngay trén Trang théng tin dién twr
cua co quan ban hanh va phdi dwoc
dwa tin trén phwong tién thong tin
dai ching; ddng Céng bdo nwéc
Cdéng hoa xd hdi chii nghia Viét Nam
(sau day goi chung la Céng bdo)
chdm nhdt sau hai ngay lam viéc, ké
ttr ngay céng bé hodc ky ban hanh”
biéu 3 cia Nghi dinh s0
100/2010/NB-CP quy dinh vé hinh
thirc cong bao gom cong bao in va
Cong bao dién tt.

2. Piéu 99 cua Luit s& hiru tri tué
Viét Nam quy dinh “Quyét dinh cdp,
chdm dirt, hily bé, stra déi vin bdng
bdo hé quyén s& hiru cdng nghiép
dwoc co quan qudn ly nha nwoc vé
quyén sé hitu céng nghiép cong bd
trén Céng bdo s& hitu cong nghiép
trong thoi han sdau mwoi ngay, ké tir
ngay ra quyét dinh” va

Khodan 1, Diéu 110 ctia Luit s& hiru

ap dung chung déu phai
dwoc dang Cong bado mé&i co
hiéu lwc thi hanh va phai
dang ca Cong bao in va Cong
bdo dién tk (dwoc hiéu la
cong b6 coéng bio trén
Internet).

2. Doi véi viéc cong bo thong
tin dwoc quy dinh tai khoan
2 va 3 cda Dbiéu nay, quy
dinh vé cong b6 don dang ky
s& hitu cong nghiép va van
bang bdo hd s& hitu cong
nghiép hién tai ctia Luat s&
hitu tri tué Viét Nam la phu
hop v&i quy dinh tai Diéu
nay cua TPP.

Ngoai ra, viéc cong bo thong
tin trén Internet doi véi cac
don dang ky s& hitu cong
nghiép hién dwgc cung cip

tai website
www.iplib.noip.gov.vn va
Cong bao s& hitu cong

nghiép cling da dwoc dang
tdi dinh ky trén website
www.noip.gov.vn la twong
thich v&i quy dinh tai biéu
nay cua TPP.

bé xuit: Khong

SPérd rang hon, khoan 3 khong yéu cau bat ky Bén nao dang tai trén Internet toan bd hd so ctia quyén s& hitu tri tué di diang ky hodc da cip tuong ung
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http://www.iplib.noip.gov.vn/
http://www.noip.gov.vn/

tri tué quy dinh “Pon ddng ky sé&
hitu cong nghiép da dwoc co quan
qudn Iy nha nwéc vé quyén sé hiru
céng nghiép chdp nhdn hop 1¢é dwoc
céng bd trén Céng bdo s& hittu cong
nghiép theo quy dinh tai Piéu nay.”

bieu 14.3 cia Théng tw so
01/2007/TT-BKHCN da dwoc stra
dé6i, bo sung quy dinh “Cdc théng
tin lién quan dén don hop 1€, ké cd
doi véi don tdch dwoc cdng bo trén
Céng bdo sé hiru céng nghiép, gom
cdc théng tin lién quan dén don hop
Ié vé mdt hinh thirc ghi trong théng
bdo chdp nhdn don hop 1€ cdc
théng tin lién quan dén don hop I¢é
(chuyén nhwong don, tdch don, s6
don géc cua don tdch...); bdn tém
tdt sdng ché kém theo hinh vé (néu
c6); bé dnh chup hodc bdn vé kiéu
ddng céng nghiép; mdu nhdn hiéu
va danh muc hang hod, dich vu kem
theo; tém tat tinh chdt ddc thu cia
sdn phdm mang chi dan dia ly va
tén san phdm mang chi dan dia Iy”

piéu 18.10: Ap dung Chwong nay
v&i cac doi twong di ton tai va
hanh vi xay ra trwéc

1. Trwr phi c6 quy dinh khac trong
Chuwong nay, ké ca trong Diéu 18.64
(Ap dung biéu 18 cua Cdéng wéc
Berne va Diéu 14.6 cua Hiép dinh
TRIPS), Chuwong nay lam
phat sinh nghia vu déi véi tat ca
nhirng d6i twong dang ton tai vao
ngay Hiép dinh nay bat dau co hiéu
lwc véi mot Bén va dang dwoc bao

Panh gia:

Twong thich

Quy dinh tai diéu nay phu
hop véi nguyén tac khong
hoi t6 cia phap luat Viét
Nam.

bé xuit: Khong
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hd vao ngay do, trong lanh thd cua
mot Bén noi ¢ yéu cau bao ho,
hoac dap &ng hodc sau dé tré nén
dap wng cac tiéu chi bao ho theo
Chwong nay.

2. Trir phi c6 quy dinh tai Diéu
18.64 (Ap dung Piéu 18 ciia Coéng
wéc Berne va Piéu 14.6 cta Hiép
dinh TRIPS), khéng Bén nao bi budc
phai Kkhoéi phuc lai sw bao ho
cho nhirng déi twong ma vao ngay
Hiép dinh nay cé hiéu luc doi voi
Bén dd, da tré thanh tai san cong
doéng trong lanh tho Bén do.

3. Chwong nay khong lam phat sinh
nghia vu déi véi cac hanh vi xay ra
truwdc ngay Hiép dinh nay c6 hiéu
lwc doi véi mot Bén.

Piéu 18.11: Can quyén S& hiru tri
tué

Khong quy dinh nao cta Hiép dinh
nay can tré mot Bén trong viéc
quyét dinh sw can quyén s& hiru tri
tué c6 hay khong hodc trong diéu
kién nao dwoc ap dung theo hé
théng phap luit ctia minh.6

Panh gia:

Twong thich

Quy dinh tai Piéu nay cho
phép cac quoc gia quy dinh
vé sw can quyén s& hiru tri
tué cling nhw diéu kién dé ap
dung viéc can quyén theo hé
théng phap luat cta moi
nuworc.

Viét Nam hién nay khong c6
quy dinh cu thé va ré rang vé
can quyén trong cac van ban
phép luit vé sé& hiru tri tué
ciia minh.

Pbé xuit: Khong

Article 3
Exhaustion

Each Party shall be free to
establish its own regime for the
exhaustion of intellectual
property rights subject to the
relevant provisions of the TRIPS
Agreement.

Panh gia: Twong dwong
Cam két TPP va EVFTA la twong

dwong v&i nhau trong cam két vé
can quyén s& hiru tri tué

*Pérd rang hon, Diéu nay khong phuong hai téi bét ky quy dinh nao vé su can quyén s& hitu tri tué trong cac didu uéc qubc té ma mot Bén 1a thanh vién
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Muc B: Hop tac

Piéu 18.12: Pau mai lién lac vé
hop tac

Ngoai cic quy dinh tai biéu 21.3
(P4u méi lién lac vé hop tac va xay
dung nang lwc), moi Bén co6 thé chi
dinh va thong bao theo quy dinh tai
biéu 27.5.2 (Pau madi lién lac) mot
hodc nhiéu ddu moi lién lac cho muc
dich hop tac theo quy dinh tai
Muc nay

Khoan 9, Diéu 10 quy dinh noi
dung quan ly vé S& hiru tri tué gom
c6 “Hop tdc qudc té vé sé hivu tri

A)

tue’.

B6 khoa hoc va cong nghé c6 trach
nhiém quan ly nha nwéc vé sé hiru
cong nghiép va c6 trach nhiém
thwc hién hoat dong hop tac quéc
té vé s& hiru cong nghiép, dé xuat
xtr ly cidc van dé tranh chip giira
Viét Nam va cac qudc gia vé s& hiru
cong nghiép (Piéu 3 cta Nghi dinh
s6 103/2006/ND-CP di dwoc sira
déi, bo sung).

B6 van hoéa thé thao va du lich chiu
tradch nhiém trwéc chinh phu veé
hop tic quéc té trong linh vuc
quyén tac gid va quyén lién quan
(Pieu 6 cua Nghi dinh s6
100/2006/ND-CP).

B6 Nong nghiép va phat trién nong
thén c6 trach nhiém hop tac quoc
té€ vé bao ho giong ciy trong (Piéu
4 ctia Nghi dinh s8 104/2006/ND-
CP da dwoc stra doi, b6 sung)

Panh gia:

Twong thich

Viéc chi dinh dau mai lién hé
cda cac quoc gia sé dwoc
thuc hién theo lwa chon cu
thé cla tirng quéc gia ma
khong nhat thi€t phai sta
dé6i trong cac van ban phap
luat.

Pé xuat: Khong

Piéu 18.13: Sang Kkién va hoat
dong hop tac

Cac Bén phai nd lwc hop tac vé cac
ddi twong thudc Chwong nay, chang
han nhw théng qua cac hoat dong
phéi hop, dao tao va trao doi thong
tin thich hop gitta cac co quan s&
hiru tri tué twong &ng cda cac Bén,
hoidc cac thé ché khac do mbi Bén
quyét dinh. Hop tic c6 thé bao gom

Panh gia:
Twong thich

Cac ndi dung hop tac néu co
sé dwoc thwc hién dwa trén
nd lwc ca cac qudc gia theo
ké hoach va ndi dung cu thé
phu hop véi yéu ciu va thuc
tién hop tac trong qua trinh
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cac linh vuc nhu:

(a) phat trién chinh sach quéc gia
va qudc té vé sé hiru tri tug;

(b) hé théng dang ky va quan ly
hanh chinh vé s& hiru tri tué;

(c) dao tao va nang cao nhan thtrc
lién quan dén s& hiru tri tué;

(d) cac van dé s& hiru tri tué lién
quan dén:

(i) cac doanh nghiép vira va nho;

(i) cac hoat dong khoa hoc, cong
nghé va doi méi; va

(iii) tao ra, chuyén giao va pho bién
cong nghé;

(e) cac chinh sach lién quan dén
viéc st dung s& hitu tri tué phuc vu
nghién ctru, déi méi va tang truwdng
kinh té;

(f) thi hanh cac diéu wéc da phwong
veé s& hitu tri tué, chang han nhuw cac
diéu wéc dwoc ky két hodc dwoc
quan ly dwéi sy bao trg cia WIPO;
va

(g) hd tro ky thuat cho cic nwéc
dang phat trién.

trién khai TPP ma khéng
nhit thiét phai quy dinh
trong van ban phap luat.

Pé xuat: Khong

Piéu 18.14: Hop tac vé sang ché
va chia sé cong viéc

1. Cic Bén thwra thira nhin tam
quan trong cua viéc nang cao chat
lwgng va hiéu qua trong hé thong
dang ky sang ché cia minh va cda
viéc don gian héa va hop ly hoa
thi tuc va quy trinh cta co quan
sang ché cua minh vi loi ich cda tat
ca nhitng ngwoi st dung hé thong

Panh gia: Twong thich

Hién tai, PLVN khong quy
dinh vé viéc cho phép cac
Bén khac tiép cin két qua tra
ctru va thdm dinh sang ché.
Tuy nhién, viéc hgp tac néu
c6 sé dwoc thwc hién dwa
trén két hoach phéi hop da
duwgc thong nhit gitra cac
quéc gia thanh vién thong
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cling nhw cho toan b0 cong ching qua co quan c6 thim quyén

nédi chung. vé phéi hop, hop tac quéc té
2. Ngoai khoan 1, cic Bén phai no veé SHTT.
lwc hop tac gilta cac co quan sang Pé xuat: Khong

ché clia minh nham tao thuan loi
cho viéc chia sé va str dung cac két
qua tra ctru va thdm dinh cla cac
Bén khac. Viéc hgp tic nay co thé
bao gom:

(a) san sang cho cic co quan sang
ché cta cic Bén khac ti€p cin cac
két qua tra ctru va thdm dinh;? va
(b) trao do6i thong tin vé hé théng
bdo dam chat lwgng va tiéu chuin
chat lwong lién quan dén thim dinh
sang ché.

3. Nham muc dich gidm thiéu su
phtrc tap va chi phi dé dwoc cap
bang ddc quyén sang ché, cadc Bén
phadi né lwc hgp tic nham gidm
thiéu sw khac biét vé tha tuc va quy
trinh cla cic co quan sang ché
twong &ng cia minh.

4, Cic Bén thira thira nhin tim
quan trong trong viéc caAn nhac mot
cach ding muc viéc phé chuin hoic
gia nhip Hiép wdc Ludt Sdng ché
dwoc théng qua tai Geneva ngay
01/6/2000; hoac thay vao ddg, ban
hanh hodc duy tri cac tiéu chuin
tha

tuc phu hop véi muc tiéu caa Hiép
wéc Ludt Sdng ché.

Piéu 18.15: Tai san cong dong Panh gia

7 Cac Bén nhan thirc thm quan trong cua cac nd luc da phuong trong viéc thuc d?iy sy chia sé va sur dung cac két qua tra ciu va thAm dinh, v&i muc tiéu nhim cai thién chét luong
quy trinh tra ciru va tham dinh va giam thicu chi phi cho ca nguoi ndp don va co quan sang che.
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1. Cic Bén thwra thira nhin tam
quan trong vé tai san cdng cong co
tinh phong phu va cé kha nang tiép
can.

2. Cac Bén ciing nhin thic tim
quan trong cda tai liéu ham chira
thong tin, vi du nhw nhitng co sé& di
liéu c6é thé truy cip cong cong vé
cic quyén s& hiru tri tué da
ding ky c6 hd tro xac dinh cac doi
twong da tré thanh tai san cong
cong.

Twong thich

Quy dinh nay Kkhong tao
thanh nghia vu cda cac quoc
gia thanh vién trong viéc ban
hanh van ban quy pham
phap luat thira nhan vai tro
cla tai sdn cong dong va tai
liéu c6 chira thong tin d€ hd
tro xac dinh cac déi twong
da tré thanh tai san cong
doéng.

bé xuat: Khong

Piéu 18.16: Hop tic trong linh
vwc tri thirc truyén thong

1. Cac Bén thira nhan sy twong hop
véi nhau gitta cac hé théng s& hiru
tri tué va tri thirc truyén théng gin
véi ngudn gen, néu tri thirc truyén
théng dé cé lién quan dén cac hé
théng s& hiru tri tué nay.

2. Cac Bén phai nd lwc hop tac
théng qua cic co quan c6 thim
quyén vé s& hiru tri tué, hoidc cac co
quan thich hop khac, cia minh
nhdm ting cwong hiéu biét cac van
dé lién quan téi tri thic truyén
théng gan véi ngudn gen, va cac
ngudn gen.

3. Cac Bén phai nd luc theo dudi
chat lwogng thAm dinh sdng ché,
trong d6 c6 thé bao gbm:

(a) khi xac dinh tinh trang ky thuat
da biét, cac thong tin tw liéu sdn c6
cong khai lién quan dén tri thic
truyén théng gan véi ngudn gen co
thé dwoc xem xét;

Panh gia:
Twong thich
bé xuat: Khong
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(b) co hdi cho cac bén thir ba c6 thé
trich dan, bang vin ban, gltri dén cho
co quan thdm dinh c6 thim quyén
thong tin boc 10 trong tinh trang ky
thuit da biét ma c6 thé c6 y nghia
d6i véi kha niang cip bang doc
quyén sang ché, bao gbm ca thong
tin bdc 16 trong tinh trang ky thuat
da biét lién quan dén tri thic
truyén théng gan véi ngudn gen;
(c) str dung co s¢& dir liéu hodc thw
vién s6 vé tri thirc truyén théng gan
vGi ngudn gen, néu cé thé va phu
hop; va

(d) hop tac dao tao thim dinh vién
sang ché trong viéc thAm dinh don
sang ché lién quan dén tri thirc
truyén théng gan véi ngudn gen.

Piéu 18.17: Hop tac theo yéu cau
Cac sang kién va hoat déng hop tac
theo quy dinh tai Chwong nay dwoc
thwc hién ty thudc vao sw san c6
vé nguon lwc, theo yéu ciu va theo
diéu khoan va diéu kién dwoc dong
thuan gitra cac Bén tham gia.

Panh gia:
Twong thich
bé xuat: Khong

Muc C: Nhan hiéu

Piéu 18.18: Loai diu hiéu c6 thé
dang ky lam nhan hiéu

Khong Bén nao dwoc yéu ciu, nhw
moét diéu kién dé dwoc dang ky, 1a
ddu hiéu phai nhin thay dworc, cling
nhw khong Bén nao dwoc tir choi
dang ky mot nhan hiéu chi véi ly do
rang d4u hiéu ciu thanh nhan hiéu
dé 12 Am thanh. Thém vao do6, mdi
Bén phai nd luc hét sirc dé ding ky

Diéu 4.16 Luat s& hiru tri tué:
Nhin hidu 1a ddu hiéu ding d&
phan biét hang hoéa, dich vu cta cac
t0 chirc, cd nhan khac nhau

Piéu 72.1 Luit s& hiru tri tué: La
ddu hiéu nhin thdy dwoc duéi
dang chi¥ cai, tir nglt, hinh vé, hinh
anh, k€ cd hinh ba chiéu hoac sw
két hop cac yéu to do6, dwoc thé
hién bang mot hodc nhiéu mau sic.

Panh gia:

Khong twong thich

Theo quy dinh tai Diéu 72.1
cia Luat s& hitu tri tué thi
nhan hiéu chi c¢6 thé 1a ddu
hiéu nhin thiy dwogc. Do do,
cac doi twong la diu hiéu
mui hodc am thanh sé khong
thé dwoc bao hd tai Viét
Nam theo cic quy dinh cua
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nhan hiéu mui. Mot Bén cé thé yéu
cau phai c6 ban mo ta ngan gon va
chinh xac, hodc ban thé hién dwdi
dang d6 hoa, hodc ca hai néu phu
hop, cia nhan hiéu.

phap luat hién hanh.

Pé xuit: Stra doi Piéu 72.1
cua Luat s& hiru tri tué va
cac Piéu 73, 74 cho phu
hop véi ddéi twong méi
dwoc bo sung.

Piéu 18.19: Nhin hiéu tip thé va
Nhan hiéu chirng nhan

Moi Bén phai quy dinh rang nhan
hiéu bao gobm ca nhan hiéu tip thé
va nhan hiéu chirng nhan. Khong
Bén nao cé nghia vu coi nhan hiéu
chirng nhan nhw moét loai hinh riéng
biét trong phap luat ciia minh, mién
la cac nhan hiéu nay dwgc bao hd.
Moi Bén cling phai quy dinh rang
cac dau hiéu c6 thé dung lam chi
dan dia ly cling c6 kha ning duoc
bao ho theo hé thong nhan hiéu cta
minh.8

Piéu 4.17 cta Luit s& hiru tri tué
Nhan hiéu tip thé la nhan hiéu
dung dé phan biét hang hoa, dich
vu cda cic thanh vién cta td chirc
la chd s& hitu nhan hiéu dé véi
hang hoa, dich vu cda to chirc, ca
nhan khéng phai la thanh vién cta
to chirc dé.

DPiéu 4.18 cta Luit sé hiru tri tué
Nhan hiéu chirng nhdn la nhan
hiéu ma chu s& hiru nhan hiéu cho
phép td chirc, cd nhan Kkhac s
dung trén hang hoa, dich vu cua to
chirc, c& nhan d6 dé chirng nhin
cac dac tinh vé xuit x&, nguyén
liéu, vat liéu, cach thirc sdn xudt
hang hoda, cach thirc cung cap dich
vu, chat lwgng, d6 chinh xac, d6 an
toan hodc cac dac tinh khac cla
hang hoa, dich vu mang nhan hiéu.
Diéu 74.2.d Luit sé hiru tri tué:
D4u hiéu chi nguén goc dia ly cia
hang hoa, dich vy, trir tredng hop
diu hiéu d6 da dwoc st dung va
thira nhan rong rai véi danh nghia
mot nhan hiéu hoac duoc dang ky
du¢i dang nhian hiéu tip thé hoic

Panh gia:
Twong thich
Pé xuat: Khong

& Phu hop v&i dinh nghia vé chi din dia Iy tai Pidu 18.1 (Pinh nghia), bat ky d4u hiéu hoic su két hop ctia cac dau hiéu nao déu phai co kha niang bao ho theo mét hodc nhiéu cong

cu phap ly dé bao ho chi dan dia 1y, hoac su két hop cuia cac cong cu do
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nhan hiéu chirng nhan quy dinh tai
Luat nay;

Piéu 18.20: Sr dung diu hiéu
trung hoac twong tw

Moi Bén phai quy dinh rang chu s&
httu nhan hiéu da dang ky cé doc
quyén ngan can nhirng bén th ba
ma khong dwoc sy dong y cia minh
st dung trong thwong mai cac diu
hiéu trung hodc twong tw, bao gbm
cd chi dan dia 1y c6 sau,%1° cho
nhitng hang héa hodc dich vu lién
quan dén hang héa hoic dich vu ma
nhan hiéu cta cha s& hitu dé6 da
dwoc dang ky, néu viéc st dung sé
dan téi khd ndng gidy nham lan.
Viéc st dung diu hiéu trung cho
hang hda hodc dich vu trung phai
duwoc gid dinh la c6 kha nang gay
nham lan.

Piéu 123.1.b Luit sé hiru tri tué

Ngan cidm nguwoi khac st dung doi
twong s& hitu cong nghiép theo
quy dinh tai Diéu 125 cta Luit nay.
Piéu 125.1 Luit s& hiru tri tué
quy dinh:

Chu s& hiru déi twong s& hiru cong
nghiép va to6 chic, cd nhan dwoc
trao quyén st dung hodc quyén
quan ly chi dan dia ly c6 quyén
ngan cim nguwoi khac st dung déi
twong s& hitu co6ng nghiép néu viéc
st dung doé khdéng thudc cac
trweong hop quy dinh tai kKhoan 2
va khoan 3 Diéu nay.

(Tham khdo Khodn 2 diéu 125 cida
Luit s& hiru tri tué tai phan phan
tich Piéu 18.21 cua TPP, khoan 3
biéu 125 quy dinh vé ngoai 1é doi
v&i bi mat thwong mai)

Piéu 129.1 Luat s& hiru tri tué
quy dinh

Cac hanh vi sau day dwoc thyc hién
ma khong dwoc phép cua chu sé&
httu nhan hiéu thi bi coi la xam
pham quyén d6i v&i nhin hiéu:

a) S dung diu hiéu trung v&i nhin
hiéu dwoc bado hd cho hang hoa,
dich vu trung véi hang héa, dich vu
thudc danh muc dang ky kém theo

Panh gia:

Twong thich

Luat s& hitu tri tué coi viéc
“st* dung ddu hiéu” trung
hodc twong tw gdy nham lan
véi nhan hiéu dang dwoc
bao ho cho hang héa dich vu
trung, twong tu hodc cé lién
quan dén hang hoa, dich vu
dang dwgc bao hé déu bi coi
la hanh vi xXAm pham quyén
s& hiru tri tué cia chu s&
hitu nhan hiéu.

Mac du khong c6 quy dinh ro
rang cho doi twong la “chi
dan dia 1y c6 sau”, nhung tir
cach hiéu va ap dung quy
dinh tai Piéu 129 cta Luat
SHTT va DPiéu 17.1 ctda Nghi
dinh s 103/2006/ND-CP
(d3 dwoc stra ddi, b6 sung)
thi “chi dan dia ly c6 sau
nay” dwoc coi la mot “dau
hiéu” va néu dap Ung cac
diéu kién dé bi coi 1a xam
pham quyén do6i véi nhan
hiéu nhw dwoc quy dinh tai
biéu 129 cia Luit s& hiru tri
tué thi chu s& hitu nhan hiéu
van c6 quyén ngin can viéc
stt dung “chi dan dia ly c6

% Pé rd rang hon, doc quyén tai Diéu nay ap dung trong céc trudong hop st dung khong x1n phep mot chi dan dia 1y cho hang h6a ma nhan hi¢u da dugc dang ky, trong truong hop

viéc str dung chi dan dia ly nay trong thuorng mai s& dan t6i kha ning gy nham 1an vé ngudn gdc cua hang hoa

10 pé rd rang hon, cac Bén hiéu ring Didu nay khong dugc giai thich dé lam anh hudng téi cac quyén va nghia vu ciia minh theo Didu 22 va Didu 23 cua Hiép dinh TRIPS.
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nhan hiéu do;

b) S& dung diu hiéu trung véi
nhan hiéu dwoc bao hd cho hang
hoéa, dich vu twong tw hodc lién
quan téi hang hoéa, dich vu thudc
danh muc dang ky kém theo nhan
hiéu do6, néu viéc st dung cé kha
ning gay nham lan vé ngudn géc
hang héa, dich vuy;

c) S dung dau hiéu twong tw véi
nhan hiéu dwoc bado hé cho hang
héa, dich vu trung, twong tw hoac
lién quan t&i hang héa, dich vu
thuoc danh muc dang ky kem
theo nhan hiéu do6, néu viéc sir
dung c6 kha nang gy nham lan vé
nguon géc hang hoa, dich vu;

d) S dung diu hiéu trung hoac
twong tw v&i nhin hiéu ndi tiéng
hodc diu hiéu dwéi dang dich
nghia, phién 4m tir nhdn hiéu noi
tiéng cho hang hda, dich vu bit ky,
ké cd hang hoéa, dich vu khong
trung, khong twong tw va khong
lién quan t&i hang héa, dich vu
thuoc danh muc hang héa, dich vu
mang nhan hiéu no6i tiéng, néu viéc
str dung c6 kha ning gy nham lan
vé nguon goc hang hdéa hoic giy 4n
twong sai 1éch vé moi quan hé gitra
nguoi str dung diu hiéu do6 véi cha
s& hitu nhan hiéu nai tiéng.

biéu 171 Nghi dinh
103/2006/NDb-CP (da dwogc stra
doi, b6 sung)

“Quyén s& hitu cong nghiép cé thé
bi huy bé hiéu lwc hodc bi cAm st

sau” theo quy dinh tai Diéu
123 va 125 cua Luat s& hiru
tri tué.

Pé xuat: Khong

24




dung néu xung dét véi quyén so
hitu tri tué cta td chirc, cd nhan
khac dwoc xac lap trudc”

Piéu 18.21: Ngoai lé

Moi Bén c6 thé quy dinh mot s6 giGi
han cac ngoai 1é déi véi cac quyén
d6i véi mot nhan hiéu, vi du nhw st
dung mot cach lanh manh cac thuat
ngir mang tinh mé ta, véi diéu kién
la cic ngoai 1é d6 phai tinh dén loi
ich hop phap cta chu s& hiru nhan
hiéu va cta cac bén thix ba.

Piéu 125.2 Luit s& hiru tri tué
Chu s& hitu déi twong s& hiru cong
nghiép va to6 chirc, cd nhan dwoc
trao quyén st dung hodc quyén
quéan ly chi din dia ly khong c6
quyén cim nguwoi khac thwc hién
hanh vi thudc cac trwong hop sau
day:

a) Sr dung sang ché, kiéu dang
cong nghiép, thiét k& bé tri nham
phuc vu nhu ciu cd nhin hodc muc
dich phi thwong mai hodc nham
muc dich danh gia, phan tich,
nghién ctru, gidng day, thir nghiém,
san xudt th& hodc thu thip thong
tin d€ thwc hién tha tuc xin phép
san xudt, nhap khiu, lvu hanh san
phim;

b) Lwu thong, nhip khiu, khai thac
cong dung cua san phim dwoc dwa
ra thi trwong, ké ca thi truong
nwdc ngoai mot cach hop phap, trw
san phdm khoéng phai do chinh chu
s& hitru nhan hiéu hoac nguwoi duoc
phép clia chu s& hitu nhan hiéu
dwa ra thi tredng nwéc ngoai;

c) St dung sang ché, kiéu dang
cong nghiép, thiét ké bo tri chi
nham muc dich duy tri hoat déng
cua cac phwong tién van tai cua
nwéc ngoai dang qua canh hodc
tam thoi nam trong lanh thé Viét
Nam;

Panh gia
Twong thich
Pé xuat: Khong
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d) S dung sang ché, kiéu dang
cong nghiép do nguwoi cd quyén st
dung trwdc thwc hién theo quy
dinh tai Piéu 134 cua Luit nay;

d) St dung sang ché do nguoi dwoc
co quan nha nwéc ¢ thAm quyén
cho phép thuc hién theo quy dinh
tai Diéu 145 va Diéu 146 clia Luit
nay;

e) St dung thiét ké bo tri khi khong
biét hodc khéng cé nghia vu phai
biét thiét ké b tri d6 dwoc bao ho;
g) St dung nhan hiéu trung hoac
twong tw v&i chi dan dia ly dwoc
bdo hd néu nhan hiéu dé6 da dat
dwoc sw bao ho modt cach trung
thuc tredc ngay ndop don dang ky
chi dan dia ly d6;

h) S dung mot cach trung thuc
tén nguwoi, ddu hiéu mé ta ching
loai, s6 lwong, chat lwgng, cong
dung, gid tri, nguén goc dia ly va
cac dac tinh khac cia hang hoa,
dich vu.

Piéu 20 Thong tw soO
11/2015/TT-BKHCN quy dinh:
Tai st dung, stra chira, tai ché san
pham, bao bi sdn phim

Trwong hop to chirc, ca nhan tai st
dung, stra chira, tai ché san pham,
bao bi san phdm mang nhan hiéu,
tén thwong mai, chi dan dia ly da
dwoc cha thé quyén dwa ra thi
treong dé€ tao ra san pham khac
cling bi coi la hanh vi xam pham
quyén s& hitu céng nghiép hodc
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hanh vi canh tranh khong lanh
manh néu viéc st dung d6 giy
nham 1an cho ngudi tiéu dung vé
nguoén goc thwong mai cua san
phdm, chu thé kinh doanh, hoat
dong kinh doanh hodc cac dac tinh
cda san pham theo quy dinh twong
rng vé hanh vi xdim pham quyén s&
htru cong nghiép va hanh vi canh
tranh khong lanh manh.

Quy dinh nay khong ap dung trong
treong hop trén san phim da co
théng bdo ré rang vé san pham,
bao bi san phdm dwoc tai sir dung,
stra chira, tai ché va da loai bd cac
d4u hiéu c6 kha nang gdy nham lan
cho nguoi tiéu dung vé ngudn goc
thwong mai cia san pham, chu thé
kinh doanh, hoat dong kinh doanh
hodc cac dic tinh cta san phim
theo quy dinh twong &ng vé hanh
vi xdm pham quyén s& hitu cong
nghiép va hanh vi canh tranh
khong lanh manh.

Piéu 18.22: Nhin hiéu ndi tiéng

1. Khong Bén nao dwoc quy dinh
rang diéu kién dé xac dinh mot
nhan hiéu la ndi tiéng 1a nhan hiéu
do6 da dwoc dang ky tai Bén do hoac
trong mot 1anh tho tai phan khac,
hoac dwgc liét ké trong mdt danh
sach cac nhan hiéu néi tiéng, hoic
dd duoc cong nhan la mot nhan
hiéu noi tiéng.

2. Diéu 6bis Cong wéc Paris phai
dwoc ap dung, véi nhitng stra doi
thich hop, d6i véi nhirng hang hoa

Piéu 4.20 cta Luat sé hiru tri tué
quy dinh

Nhan hiéu noi tiéng la nhan hiéu
dwgc nguoi tiéu dung biét dén
rong rai trén toan lanh tho Viét
Nam.

Piéu 6.2 cua Luat s& hiru tri tué
quy dinh

Quyén s& hiru cong nghiép doi voi
nhan hiéu noéi tiéng dwoc xac 1ap
trén co s& thuc tién st dung rong
rai nhan hiéu dé theo quy dinh tai

Panh gia:
Twong thich
bé xuat: Khong

Article 54 -
Trademarks

Well-known

For the purpose of giving effect to
protection of well-known
trademarks, as referred to in
Article 6bis of the Paris
Convention (1967) and Article
16(2) and (3) of the TRIPS
Agreement, the Parties shall give
consideration to the Joint
Recommendation adopted by the
assembly of the Paris Union for
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hoac dich vu khong trung hoac
twong tw vo&i nhitng hang hoa
hodac dich vu dwoc xac dinh bdi
nhan hiéu néi tiéng,1! du dwgc diang
ky hay khong, véi diéu kién viéc st
dung nhin hiéu dé lién quan dén
nhitng hang héa va dich vu dé
c6 thé biéu thi mdi lién hé gitra
hang hoa va dich vu dé véi chu sé&
hitu nhan hiéu, va véi diéu kién loi
ich cua cha s& hitu nhan hiéu cé kha
nang bi tén hai b&i viéc st dung
nhw vay.

3. Moi Bén thira nhin tdAm quan
trong cia Khuyén nghi chung lién
quan téi cdc quy dinh vé bdo hé
nhdn hiéu néi tiéng dwgc Hoi dong
Lién hiép Paris vé bao ho s&
hitu cong nghiép va Pai Hoi dong
WIPO thdéng qua tai Phién th&r ba
muwoi tw HOi nghi cac HOi dong
thanh vién WIPO dién ra tir ngay 20
dén ngay 29/9/1999.

4. Moi Bén phai quy dinh cac bién
phép thich hop dé tir chdi don hodc
hiy bo dang ky va cdm viéc str dung
mot nhan hiéu trung hoac twong tw
véi nhdn hiéu néi tiéng!?2 cho
nhitng hang héa hoac dich vu trung
hodc twong tw, néu viéc st dung
nhan hiéu do6 c6 kha nang gdy nham
14n v&i nhan hiéu néi tiéng c6 trudec.
Mot Bén ciling c6 thé quy dinh cac

biéu 75 cua Luit S& hiru tri tué ma
khong can thwc hién thu tuc dang
Kky.

Piéu 74.2.i cia Luat s& hiru tri
tué quy dinh:

D4u hiéu trung hodc twong tw dén
mirc gdy nham lan véi nhan hiéu
dwoc coi la noi tiéng cla nguoi
khac dang ky cho hang héa, dich vu
trung hodc twong tw vé&i hang hoa,
dich vu mang nhan hiéu noi tiéng
hodc dang ky cho hang héa, dich vu
khong twong tw, néu viéc st dung
ddu hiéu dé c6 thé lam anh huwdng
dén kha ning phan biét cia nhian
hiéu noi tiéng hodc viéc diang ky
nhin hiéu nham lgi dung uy tin cta
nhan hiéu ndi tiéng

Piéu 129.1.d cua Luat s& hiru tri
tué quy dinh

Str dung diu hiéu trung hoac twong
tw v&i nhan hiéu néi tiéng hoac dau
hiéu duwd¢i dang dich nghia, phién
am ttr nhan hiéu noi tiéng cho hang
héa, dich vu bit ky, ké ca hang héa,
dich vu khong trung, khong tuwong
tw va khong lién quan t&i hang hoa,
dich vu thudéc danh muc hang héa,
dich vu mang nhén hiéu noéi tiéng,
néu viéc st dung cé kha nang giy
nham 1an vé nguoén géc hang hoa
hodc giy an twong sai léch vé moi

the Protection of Industrial
Property and the General
Assembly of  the World
Intellectual Property Organization
(WIPO) at the Thirty Fourth
Series of Meetings of the
Assemblies of the Member States
of WIPO (September 1999).

Article 2.3.a of Joint
Recommendation Concerning
Provisions on the Protection of
Well-Known Marks adopted by
the Assembly of the Paris Union
for the Protection of Industrial
Property and the General
Assembly of the World
Intellectual Property
Organization (WIPO) at the
Thirty-Fourth Series of
Meetings of the Assemblies of
the Member States of WIPO
September 20 to 29, 1999

[Factors Which Shall Not Be
Required] (a) A Member State
shall not require, as a condition
for determining whether a mark
is a well-known mark: (i) that the
mark has been used in, or that the
mark has been registered or that
an application for registration of
the mark has been filed in or in
respect of, the Member State; (ii)
that the mark is well known in, or

1 Trong viéc x4c dinh mot nhan hiéu 1 nodi tiéng tai mot Bén, Bén dé khong can yéu cau danh tiéng cta nhan hi¢u phai vugt ra ngoai bo phan cong ching thudng giao dich véi cac

hang hoéa hodc dich vu tuong rng

12 C4c Bén hiéu ré“mg nhan hiéu ndi tiéng la nhan hiéu da ndi tiéng trudce thoi diém, theo quyét dinh cua mét Bén, ndp don, hodc dang ky, hodc str dung ctia nhan hi¢u duoc dé cap

dau tién.
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bién phap nhw vay trong truong
hop ma nhan hiéu cé sau c6 kha
nang lira doi.

quan hé gitra nguwoi st dung dau
hiéu dé v&i chu s& hiru nhan hiéu
ndi tiéng.

that the mark has been registered
or that an application for
registration of the mark has been
filed in or in respect of, any
jurisdiction other than the
Member State; or

Panh gia: Twong dwong

Cam két EVFTA vé bao hd nhin
hiéu noi tiéng la twong dwong véi
cam két TPP.

Piéu 18.23: Khia canh thu tuc vé
tham dinh, phan dé6i va hay bo
Moi Bén phai quy dinh mot hé
théng thdm dinh va dang ky nhin
hiéu trong dé bao gom cac yéu té
sau:

(a) thong bao cho ngudi ndp don
bang van ban, cé thé bang phuong
tién dién ti, trong dé néu ly do tw
ch6i dang ky mot nhan hiéu déi véi
bat ky sw tir ch6i nao;

(b) danh cho nguwdi ndp don co hoi
phan hoi thong bao ctia cic co quan
c6 thdm quyén, dé khiéu nai bat ky
quyét dinh tir choi dang ky nhan
hiéu lan dAu nao, va kién ra toa bat
ky quyét dinh tlr chéi dang ky nhan
hiéu cuéi cling nao;

(c) ¢6 co hoi phan déi viéc dang ky
mot nhan hiéu hodc yéu ciu hay
b3 mét nhan hiéu; va

(d) yéu ciu cac quyét dinh hanh
chinh trong thu tuc phan doi va huy
b6 phai néu ly do va phai bang vin

Piéu 117 Luat s& hiru tri tué Viét
Nam quy dinh

Pon dang ky s& hitu cong nghiép
thudc cac treong hop quy dinh tai
khoan 1 va khoan 2 Diéu nay thi co
quan quan ly nha nwéc vé quyén
s& hiru cong nghiép thwe hién cac
thu tuc sau day:

a) Thong bao dw dinh tir ch6i cap
vin bang bao hd, trong dé phai néu
ro ly do va 4n dinh thoi han dé
ngwoi ndp don cé y kién phan déi
du dinh tir chéi;

b) Thong béo tir chéi cip van bang
bado h6 néu ngwoi nép don khong
c6 y kién phan déi hoidc y kién
phan déi khéng xac dang dw dinh
tir chdi quy dinh tai diém a khodn
nay;

(Khoan 1 va khoan 2 biéu 117 quy
dinh vé cac treong hop don ding
ky sang ché, kiéu dang céng
nghiép, nhan hiéu, chi dan dia ly,
thiét k& b6 tri bi tir chdi bao hd)

Panh gia:

Twong thich

a. Doi voi quy dinh tai diém
a va d, theo cac quy dinh cia
Luat s& hitu tri tué va cac
vian ban hwdng dan thi hanh
hién tai, tit ca cac thong bao
déu dwoc thwc hién bang
van ban va trong trwedong hop
tir choi yéu ciu ctua Nguoi
nop don, cac thong bao tw
choi nay déu néu ré ly do tir
ch6i va can c phap ly cho
viéc tlr chdi nay. Do d6, hinh
thirc va néi dung théng bao
cho Ngudi nop don hién tai
déu dap wng quy dinh tai
diém a va d cta Diéu nay.

b. Déi véi quy dinh tai diém
b, d6i v&i cac thong bao tir
ch6i, ngwoi nép don ludn co
mot khoang thoi gian hop ly
dé phan héi cac thong bao
nay va cac quyét dinh, hanh

Article 5.3 -
Procedure

The Parties shall provide for a
system for the registration of
trademarks in which each final

negative decision taken by the

Registration

relevant trademark
administration shall be
communicated in writing and

duly reasoned.

The Parties shall provide for the
possibility to oppose trademark
applications and an opportunity
for the trademark applicant to
respond to such opposition.

The Parties shall provide a
publicly  available electronic
database of published trademark
applications and  trademark
registrations.

Panh gia: Twong dwong

Cam két TPP vé khia canh thim
dinh, khiéu nai, hiy bo twong tw
v&i tha tuc dang ky cia EVFTA.

BPérd rang hon, hiy bo theo muc dich ciia Muc nay c6 thé duoc thuc hién thong qua thu tuc vo hiéu hoac thu hdi
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ban, c6 thé dwgc cung cip bang
phwong tién dién titr.

Pidu 14 Nghi
103/2006/NP-CP quy dinh
Nguoi ndp don va moi to chirc, ca
nhin c6 quyén, lgi ich lién quan
trec ti€p dén quyét dinh hoac
thong bao lién quan dén viéc xtr ly
don dang ky s& hiru cong nghiép
do co quan quan ly nha nwéc vé so
httu céng nghiép ban hanh cé
quyén khiéu nai v&i co quan quan
Iy nha nwéc vé s& hiru cong nghiép
hodc khéi kién ra toa an theo quy
dinh cta Luat S& httu tri tué va
phap luat cé lién quan. Thoi han
gidi quyét khiéu nai theo quy dinh
tai khoan 5 Diéu nay.

dinh

Piéu 112 Luit s& hiru tri tué quy
dinh

Ké tir ngay don diang ky s& hitu
cong nghiép dwoc cong bb trén
Coéng bédo s& hiru cong nghiép dén
trudc ngay ra quyét dinh cap van
bang bao ho, bat ky nguoi thi ba
nao ciing c6 quyeén cé y kién véi co
quan quan ly nha nwéc vé quyén
s& hiru céng nghiép vé viéc cap
hodc khong cip van bang bio ho
ddi véi don d6. Y kién phai duoc
1ap thanh van ban kem theo cac tai
liéu hodc trich dAn ngudn théng tin
dé chirng minh.

vi clia co quan dang ky néu
nguoi ndp don cho rang giy
anh hwdng dén quyén va loi
ich hop phap cia minh déu
c6 quyén dwoc khiéu nai, t6
cao va khéi kién ra toa an cé
thdm quyén dé giadi quyét
theo quy dinh cta phap luat.
c. Po6i véi quy dinh tai diém
¢, theo quy dinh cta Luat s&
hitu tri tué, sau khi don da
dwoc cong bé trén Cong bao
s& hitu cong nghiép va cho
dén trudce khi Cuc sé& hiru tri
tué Viét Nam ra quyét dinh
tr chéi hodc cdp vin bang
bao ho cho don ding ky, bat
ct bén thit ba nao cling c6
quyén ndép don phan doi,
yéu cau Cuc s& hiru tri tué tir
ch6i bdo ho don diang ky
theo cac quy dinh cua phap
luat hién hanh va trong
treong hop khong dong y
vGi quyét dinh cdp van bang
bado ho cida Cuc s& hitu tri
tué hoac nhin thay viéc cap
van bang bao ho khong dap
rng cac quy dinh cda phap
luat hién hanh thi c6 quyén
ndp don dé nghi chdm dit
hiéu lwc/huy bé hiéu lwc cia
van bang bdo hd da duoc
cap.

Pbé xuit: Khong

Piéu 18.24: Hé thong nhan hiéu
dién tir

Piéu 89 Luit s& hiru tri tué
Cach thirc ndop don dang Ky xac

Panh gia:

Article
Procedure

5.3

Registration
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Méi Bén phai quy dinh:

(a) mét hé théng danh cho don
dang ky va duy tri hiéu luc nhan
hiéu, bang dién ti; va

(b) mot hé thong thong tin dién ti
c6 thé truy cip céng cong, bao gbm
co s& dir liéu truc tuyén géom cac
don dang ky nhdn hiéu va nhan
hiéu da dwoc dang ky

1ap quyén s& hiru cong nghiép

1. To chirc, cd nhan Viét Nam, ca
nhan nwdc ngoai thwong tru tai
Viét Nam, t6 chirc, cA nhin nuédc
ngoai cé co s& san xuit, kinh doanh
tai Viet Nam nop don dang ky xac
14p quyén s& hitu cong nghiép truc
ti€p hodc thong qua dai dién hop
phap tai Viét Nam.

2. C4 nhan nuwéc ngoai khong
thwong tra tai Viét Nam, té chikc,
ca nhan nwéc ngoai khong cé co s
san xuit, kinh doanh tai Viét Nam
ndp don dang ky xac lap quyén so&
hitu cong nghiép thong qua dai
dién hop phap tai Viét Nam.

biéu 3.4.c va 3.4.d ctia Nghi dinh
s043/2011/ND-CP

Dich vu coéng truwc tuyén la dich vu
hanh chinh céng va cac dich vu
Khac ctia co quan nha nwéc dwoc
cung cip cho cac td chirc, cd nhin
trén moi treong mang.

c) Dich vu céng trwc tuyén mirc
do 3: la dich vu coéng truc tuyén
mirc do 2 va cho phép nguoi st
dung dién va gw&i trwc tuyén cac
mau vin ban dén co quan, td chirc
cung cip dich vu. Cac giao dich
trong qua trinh xtr Iy h6 so va cung
cip dich vu dwgc thwc hién trén
moi trweong mang. Viéc thanh toan
1é phi (néu c6) va nhan két qua
dwgc thwc hién truc ti€p tai co
quan, to chirc cung cp dich vu.

d) Dich vu céng trwc tuyén mirc
do 4: 1a dich vu cbng truc tuyén

Twong thich mét phan

a. boi voi quy dinh tai Piém
a.

Hién tai, Luat s& hiru tri tué
Viét Nam khong c6 quy dinh
vé cach thirc nép don dién
tir d6i véi viéc xac 1ap quyén
va duy tri hiéu lwc d6i véi
nhan hiéu.

Tuy nhién, theo quy dinh cia
Nghi dinh s6 43/2011/Nb-
CP thi cac Bo, ban, nganh sé
thwc hién viéc cung cip cac
dich vu hanh chinh cong truc
tuyén va theo quy dinh tai
Phu luc I cia Cong vin so
2779/VPCP-KGVX cua Van
phong Chinh Phu théng bao
thi trong nam 2016, B6 Khoa
hoc va Cong nghé sé& trién
khai viéc cung cip dich vu
hanh chinh céng tryc tuyén
dé6i véi bd thi tuc vé dang ky
va cip van bang bao hd S&
hiru cong nghiép.

Do hién tai khdéng c6 du
théng tin dé xac nhan liéu bd
thu tuc hanh chinh cong truc
tuyén ma BO khoa hoc va
cébng nghé cung cap c6 bao
gobm ca tha tuc duy tri hiéu
lrc vin bang bdo hd hay
khong, nén khong thé két
ludn vé tinh twong thich
toan bd déi véi quy dinh tai
diém a cda Diéu nay hay
khong. Nhwng néu trong bo

The Parties shall provide for a
system for the registration of
trademarks in which each final
negative decision taken by the

relevant trademark
administration shall be
communicated in writing and

duly reasoned.

The Parties shall provide for the
possibility to oppose trademark
applications and an opportunity
for the trademark applicant to
respond to such opposition.

The Parties shall provide a
publicly available electronic
database of published trademark
applications and  trademark
registrations.

Panh gia: Twong dwong

Cam két EVFTA vé viéc cong bo
don nhan hiéu va nhan hiéu da
dwoc bao hd bang dir liéu dién ti
la twong dwong v&i cam két TPP
vé hé thong nhan hiéu dién ti.
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mirc do 3 va cho phép nguoi st
dung thanh todn 1& phi (néu co)
duogc thue hién truc tuyén. Viéc tra
két qua co6 thé dwoc thuc hién truc
tuyén, g&i trwc ti€p hodc qua
dwong bwu dién dén nguoi st
dung.

Ngoai ra, Phu luc I, Ban hanh kem
theo Cong vdn s6 Cong vian so
2779/VPCP-KGVX ngay 22 thang 4
nam 2016 cta Van phong Chinh
pht vé Danh muc cac dich vu cong
trwec tuyén mic d6 3, 4 dé cac Bo
nganh thuc hién trong nam 2016,
trong pham vi cac tha tuc hanh
chinh c6ng cin phai dwgc thuc
hién thuoc trach nhiém cta B6
khoa hoc va cong nghé thi bo tha
tuc hanh chinh céng truc tuyén vé
ding ky va cdp van bang bao ho s&
hiru cong nghiép sé dworc trién khai
trong nam nay.

tha tuc hanh chinh cia BoO
Khoa hoc va céng nghé bén
canh thu tuc dang ky va cip
vian bang bdo hd con bao
gdm ca thu tuc duy tri hiéu
lwc thi cac quy dinh cuaa
phap luat Viét Nam sé tuwong
thich hoan toan so vé&i quy
dinh tai diém a.

b. P6i véi quy dinh tai diém
b

Twong thich, tham khao
danh gia va dé xuit cia Diéu
18.9 vé cong bd thoéng tin
trén internet.

Pé xuit: C6 thé xem xét
stra doi quy dinh tai Diéu
89 cua Luat s& hiru tri tué
veé cach thirc ndop don hoic
ban hanh Luit quy dinh vé
hanh chinh céng truc
tuyén (trén co s& nghi
dinh sé 43/2011/NP-CP)

Piéu 18.25: Phin loai hang hoa
va dich vu

Méi Bén phai ban hanh hodc duy tri
mot hé théng phan loai nhan hiéu
phu hop véi Hiép dinh Nice vé Bdng
phdn logi hang héa va dich vu diung
cho ddng ky nhén hiéu, thong qua tai
Nice ngay 15/6/1957, va da dwoc
stra d6i (Bang phan loai Nice).

Mbi Bén phai quy dinh rang:

(a) cac dang ky va cong bo don phai
néu hang héa va dich vu theo tén,
x€p thanh nhém theo phéin loai tai

Piéu 105.3 cta Luit s& hiru tri
tué

Hang héa, dich vu néu trong don
dang ky nhan hiéu phai dwoc xép
vao cac nhom phu hop véi bang
phan loai theo Théa wéc Ni-xo vé
phén loai quéc té vé hang héa va
dich vu nham muc dich diang ky
nhan hiéu, do co quan quan ly nha
nwéc vé quyén s& hiru cong nghiép
cébng bo

biéu 37.4.e cia Thong tw so
01/2007/TT-BKHCN (da dwoc

Panh gia:

Twong thich

a. Déi véi diém a

Cac quy dinh hién hanh
twong thich hoan toan véi
quy dinh nay

b. Déi véi diém b.

Cac quy dinh hién hanh
twong thich hoan toan véi
quy dinh nay

biéu 39.9 cia Thong tw sé
01/2007/TT-BKHCN  quy

Article 5.1 - International
Agreements
The  European Union and
Vietnam:

reaffirm their obligations under
Protocol related to the Madrid

Agreement concerning the
International  Registration  of
Marks, shall use the classification
provided for in the Nice
Agreement Concerning the
International  Classification  of
Goods and Services for the
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Bang phan loai Nice;1* va

(b) hang hoéa hoac dich vu khong
thé bi coi la twong tw véi nhau véi
ly do la trong bat ky cac ban dang
ky hay céng b6 nao, chung dwoc
phan loai trong cung mot nhém cua
Bang phan loai Nice. Nguoc lai, mbi
Bén phai quy dinh rang hang héa va
dich vu khong thé bi coi la khong
twong ty v&i nhau véi ly do la trong
bat Ky cac ban dang ky hay cong bd
nao, chiung dwoc phan loai vao cac
nhom khac nhau theo Bang phan
loai Nice.

stra doi, bo sung)
Phén “Danh muc cic hang hda, dich
vu mang nhan hiéu” trong T khai
phai dwoc phan nhém phu hop véi
Bang phan loai quoc té ciac hang
héa, dich vu Théa wéc Nice dwoc
Cuc S& hiru tri tué céng bd trén
Cong bao s& hiru cong nghiép. Néu
nguoi nop don khong tw phan loai
hodc phan loai khong chinh xac thi
Cuc S& htru tri tué sé phan loai va
nguoi nop don phai nép phi dich
vu phan loai theo quy dinh.
Thong bao sé6 1378/TB-SHTT
ngay 09/03/2012 cua Cuc s&
hiru tri tué vé viéc thong nhit ap
dung Bang phan loai hang
héa/dich vu Ni-xo’ phién ban 10.
Piéu 399 cua Thoéng tw so
01/2007/TT-BKHCN (da dworc
stra d6i, bo sung) quy dinh vé
Panh gia sy twong tw cia hang
hoa, dich vu
a) Hai hang hoa hoac hai dich vu bi
coi la trung nhau (cung loai) khi
hai hang hoa hodac hai dich vu d6 cé
cac dic diém sau day:
i. C6 cung ban chit (thanh
phan, ciu tao..) va cung
chitc nang, muc dich s
dung; hoac
ii.  C6 ban chit gan giong nhau
va cung chirc nang, muc
dich str dung;

dinh vé danh gia sw twong tw
ctia hang hoéa, dich vu va viéc
danh gid nay dwa trén cac
tiéu chi vé ban chit cia hang
hoéa, chirc nang, cong dung,
muc dich st dung, cach thirc
dwa hang héa vao thi truong
cling nhv mdi quan hé vé
mat ban chit, chirc ndng va
cach thtrc dwa hang héa vao
thi trwong gitta cac hang
héa, dich vu.

bé xuat: Khong

Purposes of the

Registration of Marks.

shall simplify and develop its
trademark registration
procedures using the Trademark
Law Treaty and Singapore Treaty
on the Law of Trademarks, inter
alia, as reference
points.

Panh gia: Twong dwong

Ca TPP va EVFTA déu yéu ciu cac
bén thyc hién viéc phan loai hang
héa theo Thdéa wéc Nice vé phan
loai quéc té vé hang héa va dich
vu phuc vu cho viéc dang ky nhan
hiéu

14 Bén nao dya vao ban dich ctia Béng phan loai Nice thi phdi 4p dung cac phién ban cap nhat cia Bang phan loai Nice khi ban dich chinh thirc dugc phat hanh va cong bd.
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b) Hai hang hoa hodc hai dich vu bi
coi la twrong tw nhau khi hai hang
hoa hoac hai dich vu dé cé cac dac
diém sau day:

i.  Twong tw nhau vé ban chit;
hoac

ii. Twong tw nhau vé chirc
nang, muc dich st dung; va

iii. Pwoc dwa ra thi trwong
theo cung mot kénh thwong
mai (phin phdi theo cung
mot phwong thirc, dwoc ban
cung nhau hodc canh nhau,
trong cung moét loai ctra
hang...);

c) Mot hang hoa va mot dich vu bi
coi la twong tw nhau néu thudc mot
hodc cac trweong hop sau day:

i.  Gitra chliing c6 moi lién quan
v&i nhau vé ban chit (hang
hoa, dich vu hoac nguyén
liéu, bd phan ctia hang hoj,
dich vu nay dwoc ciu thanh
tr hang hoa, dich vu kia);
hoac

ii.  Gitra ching c6 moi lién quan
véi nhau vé chirc nang (dé
hoan thanh chirc nang cda
hang ho3, dich vu nay phai
sit dung hang hod, dich vu
kia hodc chung thwong
dwoc st dung cung nhau);
hoac
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iii.  Gitra ching c6 moi lién quan
chat ché
phwong thirc thuc
(hang hoa, dich vu nay la
két qua cia viéc st dung,
khai thac hang ho4, dich vu
kia...).

véi nhau vé

hién

Piéu 18.26: Thoi han bao ho
nhan hiéu

Moéi bén phdi quy dinh rang lan
ding ky dau tién va mdi lan gia han
dang ky nhan hiéu phai cé thoi han
khong it hon 10 nam.

Piéu 93.6 Luit s& hiru tri tué
Gidy chirng nhin ding ky nhin
hiéu c6 hiéu luc tir ngay cip dén
hét mwoi ndm ké tir ngay nop don,
c6 thé gia han nhiéu lan lién tiép,
moi lAn muwdi ndm

Panh gia: Twong thich
Pé xuat: Khong

Piéu 18.27: Khong ghi nhan hop
dong chuyén giao quyén sir dung
(li-xang)

Khong Bén nao dwoc yéu cau ghi
nhin hgp dong chuyén giao quyén
str dung nhan hiéu:

(a) nham thiét 1ap hiéu lwc cta hop
déng chuyén giao quyén st dung;
hoac

(b) nhuw 14 diéu kién dé viéc stir dung
nhdn hiéu b&i ngwdi nhan chuyén
giao quyén str dung dwoc xem nhuw
12 st dung bdi ngwdi ndm quyén
trong thu tuc lién quan téi viéc xac
1ap, duy tri va thyc thi nhan hiéu.

Khoan 2, Piéu 148 cua Luit s&
hiru tri tué

boi véi cac loai quyén s& hitu cong
nghiép dwoc xac lap trén co so
dang ky theo quy dinh tai diém a
khoan 3 Diéu 6 ctia Luat nay, hop
dong st dung déi twong s& hiru
cong nghiép c6 hiéu lwc theo thoéa
thuadn gitta cac bén, nhwng chi c6
giad tri phap ly doi véi bén thi ba
khi da dwgc dang ky tai co quan
quan ly nha  nuwéc vé
quyén s¢& hiru cong nghiép.

Piéu 24.4 cta Nghi dinh so
105/2006/ND-CP:

Trong trwong hop nguoi yéu ciu
xtr ly xam pham la nguoi dwoc
chuyén nhwong quyén s& hiru doéi
twong quyén s hiru tri tué, chuyén
quyén str dung déi twong quyén s&
hitu tri tué, dwoc thira ké hodc ké
thira déi twong quyén s& hiru tri

Panh gia:

Khong twong thich

a. Déi voi quy dinh tai diém a
Theo quy dinh ctia Diéu 148,
Hop d6bng chuyén giao
quyén st dung nhan hiéu chi
c6 hiéu lwc phap ly déi voi
bén thir ba khi da dwoc dang
ky tai co quan quan ly nha
nwéc vé s¢ hitu cong nghiép.
Hién nay, khong c6 quy dinh
ro rang dé xac dinh thé nao
la “co gia tri phap ly véi bén
tht ba”, tuy nhién trén thuc
té, cac bén thir ba ngoai hai
bén trong Hop déng thwong
can cr vao Diéu 148.2 dé tir
choi hiéu lwc cta Hop dong
chuyén quyén st dung nhin
hiéu hodc yéu cau phai dang
ky hgp dong tai Cuc s& hitu
tri tué méi chip nhin hiéu

35




tué thi ngoai tai liéu quy dinh tai
cac khoan 1, 2 va 3 DPiéu nay, con
phdi xuit trinh ban géc hodc ban
sao hgp phap hop déng chuyén
nhwong quyén s& hiru d6i twong
quyén s¢& hiru tri tué, hgp dong st
dung d6i twong quyén s& hiru tri
tué hoic vin ban xac nhin quyén
thira ké, quyén ké thlra doi twong
quyén s¢ hitu tri tué. Trong trueong
hop viéc chuyén giao da dwoc ghi
nhan trong Vian bang bao hd hodc
Gidy chirng nhan dang ky hop dong
chuyén nhwong quyén s& hiru déi
twong quyén s& hitu tri tué, Gidy
chirng nhin dang ky hop dong st
dung déi twong quyén s& hiru tri
tué thi cac tai liéu trén cling dwoc
coi la chirng ¢t chirng minh tw cach
chu thé quyén.

lwc phap ly cia Hop dong
nay.

b. Déi véi quy dinh tai diém b
Quy dinh tai Diéu 24.4 cta
Nghi dinh s& 105/2006/ND-
CP quy dinh khdong thuc sw
ro rang vé gia tri chirng c
cia Hop dong chuyén quyén
st dung nhan hiéu khoéng
dwoc dang ky tai Cuc s& hitu
tri tué trong viéc thuc thi,
diéu nay khién cho viéc ap
dung quy dinh tai Diéu 24.4
trén thwc té khong dwoc ap
dung mot cich thong nhat
gitra cac co quan c6 thidm
quyén xtr ly hanh vi xam
pham quyén s& hitu cong
nghiép (c6 co quan chap
nhan hiéu lwc ctia Hop dong
chuyén quyén s dung nhan
hiéu khong dwgc dang ky va
c6 co quan Kkhéng chip
nhan).

Pé xuit: Stra doi quy dinh
tai Diéu 148.2 cta Luit s&
hiru tri tué

Piéu 18.28: Tén mién

1. Lién thong v&i hé théng quan ly
tén mién cidp cao ma quéc gia cua
moi Bén (ccTLD), phai c6 cic yéu to
sau day:

(a) mot tha tuc gidi quyét tranh
chap thich hop, can cir vao, hodc mo
phdng theo, cac dwong 16i, nguyén
tdc duoc quy dinh trong Chinh sdch

biéu 130.1.d. Luat s& hiru tri tué:

bPang ky, chiém gitr quyén st dung
hodc st dung tén mién trung hoac
twong tw gdy nham lan véi nhin
hiéu, tén thwong mai dwgc bao ho
clia nguwdi khac hodc chi dan dia ly
ma minh khéng c6 quyén st dung
nham muc dich chiém gitr tén
mién, loi dung hodc lam thiét hai

Panh gia:
Twong thich
a. Déi véi diém 1.a.
biéu 76 cta Luit cong nghé
thong tin thi cac thu tuc giai
quyét tranh chip tén mién
gbm co:

-  Thwong lwong, thong

qua hoa giai;
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thdng nhdt gidi quyét tranh chdp tén
mién, dwoc TO chirc cdp phat s6
hiéu va tén trén Internet (ICANN)
thong qua, hoac:

(i) dworc thiét ké dé gidi quyét tranh
chap tirc thoi va véi chi phi thap;

(ii) cong bang va hop ly;

(iii) khong tao ganh nang qua mirc;
va

(iv) khéng loai trir thu tuc t6 tung
tai toa; va

(b) truy cip coéng céng truc tuyén
t&i co s& dir liéu chinh xac va dang
tin ciy vé thong tin lién hé lién quan
dén nguoi ding ky tén mién;
theo phéap luat cia moi Bén va, néu
phu hop, cac chinh sach quan ly
hanh chinh thich hop vé bao ho
quyén riéng tw va di liéu cd nhan.
2. Lién thong véi hé thong quan ly
tén mién cip cao ccTLD clia moi
Bén, phai c6 cac ché tai thich hop,15
it nhat trong trwong hop ma mot
ngudi ding ky hodc ndm gitv mot
tén mién trung hodc twong tw dén
mirc gdy nham lan v&i mot nhin
hiéu v&i muc dich khong lanh manh
nham thu loi.

dén uy tin, danh tiéng cda nhin
hiéu, tén thwong mai, chi dan dia ly
tuwong &rng

Diéu 211.3 cta Luit s& hiru tri tué
T6 chitc, ca nhin thwce hién hanh vi
canh tranh khong lanh manh vé s¢&
hiru tri tué thi bi x* phat vi pham
hanh chinh theo quy dinh cta phap
luit vé canh tranh.

biéu 76 cua Luit cong nghé thong
tin cta Nghi dinh s6 73/2013/Nb-
CP

Tranh chdp vé dang ky, st dung
tén mién qudc gia Viét Nam “vn”
dwoc gidi quyét theo cac hinh thic
sau day:

a) Thong qua thwong lwong, hoa
giai;

b) Théng qua trong tai;

c) Khéi kién tai Toa an.

biéu 14.16 Nghi dinh so
99/2013/NDP-CP quy dinh vé xtw
phat vi pham hanh chinh déi véi
hanh vi dang ky, chiém gitt quyén
st dung hodc st dung tén mién
tring hodc twong tw gdy nham lan
véi nhin hiéu, chi dan dia ly, tén
thwong mai cia nguwoi khac dwoc
b4o hd nhiam chiém giir tén mién,
loi dung hodc lam thiét hai dén uy
tin, danh tiéng ctia nhan hiéu, tén
thwong mai, chi dan dia ly twong
ng.

- Thoéng qua trong tai;

- Khoikién tai Toa an.
Cac bién phdp gidi quyét
tranh chip néu trén la bién
phap chung dé giai quyét
tranh chdp dan sy gitra cac
bén.

Hién tai, khong c6 quy dinh
cu thé vé tha tuc gidi quyét
tranh chdp tén mién dwogc
quy dinh trong cic van ban
phap luat hién hanh, mac du
Thoéng tw s6 10/2008/TT-
BTTTT ban hanh ngay
24/12/2008 quy dinh v
gidi quyét tranh chip tén
mién qudc gia Viét Nam “.vn”
da c6 quy dinh mé phdng
theo cac quy dinh trong
Chinh sach thong nhit giai
quyét tranh chap tén mién,
dwgc To6 chirc cdp phat s6
hiéu va tén mién Internet
(ICANN) thong qua.

Tuy nhién, sau khi thong tw
s6 10/2008/TT-BTTTT bi
thay thé b&i Thong tw sé
24/2015/TT-BTTTT  thi
thong tw s6 24 nay lai khéng
quy dinh cu thé vé can ct,
diéu kién khéi kién, nguyén
tdc chung dé€ giai quyét tranh
chip tén mién dwa trén cac
quy dinh cua ICANN. Do do,

15 C4c Bén hiéu ring cac ché tai nay c6 thé, nhung khong nhat thiét phai, ngoai cac bién phap khac, bao gdm céc bién phap thu hdi, hiry bo, chuyén giao, bdi thuong thiét hai hodc

Iénh cam hodc cudng che.
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biéu 14.18 Nghi dinh so0
99/2013/Nb-CP quy dinh Budc
thay déi tén doanh nghiép, loai bo
yéu t6 vi pham trong tén doanh
nghiép do6i véi hanh vi vi pham quy
dinh tr Khodn 1 dén Khodn 15
biéu nay; budc thay doi thong tin
tén mién hodc tra lai tén mién déi
v&i hanh vi vi pham quy dinh tai
biém a Khodan 16 Diéu nay

biéu 19.2 cta Thong tw so
11/2015/TT-BTTTT quy dinh vé
hanh vi dang ky, chiém gitt quyén
st dung hodc str dung tén mién:

a) Chu thé c6 quyén yéu cau xu ly
hanh vi diang Ky, chiém gitr quyén
st dung tén mién hodc st dung tén
mién 1a cht s& hitu nhan hiéu, chi
dan dia ly, tén thuwong mai da sir
dung cac do6i twong nay mot cach
rong rai, 6n dinh trong hoat dong
kinh doanh hop phap, dwoc ngudi
tieu dung Viét Nam trong linh vuc
lién quan biét dén uy tin, danh
tiéng ctia chu thé quyén s& hiru
cong nghiép va hang hoa, dich vu
mang nhin hiéu, chi dan dia ly, tén
thwong mai dé;

b) Hanh vi diang ky, chiém gii
quyén st dung hodc st dung tén
mién bi coi 1a hanh vi canh tranh
khong lanh manh vé s& hiru céng
nghiép, trir tén mién da dwoc phin
bd théng qua hinh thirc diu gia
hoic thi tuyén theo quy dinh tai
Diém a Khoan 2 Diéu 48 cla Luat
Vién thong, thudc mot trong cac

quy dinh cia phap luat hién
nay khéng quy dinh vé ta tuc
gidi quyét tranh chip tén
mién phu hop véi quy dinh
vé gidi quyét tranh chip tén
mién ctia ICANN.

Mic du thong tu so
11/2015/TT-BKHCN  quy
dinh vé hwéng dan thi hanh
nghi dinh s6 99/2013/ND-
CP hwéng dan vé trwong
hop dang ky, chiém gilt, st
dung tén mién bi coi la thuc
hién hanh vi canh tranh
khéng lanh manh twong tw
v&i chinh sach vé gidi quyét
tranh chdp tén mién cuda
ICANN, nhwng quy dinh nay
chi ap dung trong truwong
hop can phai xac dinh cé hay
khong cé hanh vi canh tranh
khong lanh manh dé lam cin
cr xtr ly vi pham hanh chinh
trong linh vyc s& hitu cong
nghiép va hoan toan khong
c6 kha nang dwoc ap dung
dé giai quyét cac treong hop
tranh chap khac (tirc nhirng
trweong hop khong cé hanh
vi canh tranh khong lanh
manh).

b. b6i vai diém 1.b

Hién nay, co s& dit liéu caa
Trung tam Internet Viét
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treong hop sau day:

- S dung tén mién quéc gia Viét
Nam “vn” cé day ky tw trung hoac
twong tw gdy nham lan véi nhin
hiéu, tén thwong mai hoic chi dan
dia ly dang dwoc bao hd hodc dwoc
st dung rong rai dé quang cao, gioi
thiéu sdn pham, chao hang, ban
hang hoéa, dich vu trung, twong tw
hodc c6 lién quan trén trang thong
tin dién t& ma dia chi tén mién dé
dan tdi; gdy nham 14n va loi dung
hodc lam thiét hai dén uy tin, danh
tiéng hodc vat chat déi véi cha sé
httu nhan hiéu, tén thwong mai
hoic chi dan dia ly d6; hoic

- Pang ky, chiém gitt quyén st
dung tén mién qudc gia Viét Nam
“vn” c6 day ky tw trung véi nhan
hiéu, tén thwong mai hoic chi dan
dia 1y c6 uy tin, danh tiéng tai Viét
Nam va c6 can c& chirng minh to
chirc, ca nhan chi dang ky, chiém
gitt quyén st dung tén mién nham
ban lai dé kiém loi hodc can tré
cha s& hiru nhan hiéu, tén thwong
mai, chi dan dia ly dwoc bao ho doé
dang ky tén mién;

c) Cha thé yéu cdu x ly hanh vi
dang Ky, chiém gitt quyén st dung
hodc str dung tén mién bi coi 1a
hanh vi canh tranh khong lanh
manh vé s& hitu cong nghiép cung
cip cac chirng c chirng minh sau
day:

- Chu thé quyén di st dung nhin
hiéu, chi dan dia ly, tén thwong mai

Nam cho phép truy cap va
tra ctru co s& dir liéu vé dang
ky tén mién cip cao ccTLD
cua Viét Nam.

c¢. Déi védi khodn 2.

Theo quy dinh tai Piéu 130
va 211 cta Luat s& hitu tri
tué thi hanh vi dang ky hoac
nam giit tén mién trung hoic
twong tw gy nham lan véi
moét nhan hiéu véi muc dich
khoéng lanh man nham thu
loi sé bi coi la hanh vi canh
tranh khong lanh manh va
do d6 c6 thé bi xi Iy vi pham
hanh chinh.

Va biéu 14.16 quy dinh vé
mirc phat cu thé cia hanh vi
canh tranh khong lanh manh
lién quan dén viéc dang ky,
chiém gitt, st dung tén mién
cing nhuw bién phap khac
phuc hiu qua doi véi hanh vi
nay la budc thay déi théng
tin tén mién hodc tra lai tén
mién.

Pé xuit: Stra do6i nghi dinh
s6 73/2013/NP-CP va
Thong tw s6 24/2015/TT-
BTTTT dé xiy dwng mot
tha tuc gidi quyét tranh
chip tén mién dwa trén
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mot cach réng rai, 6n dinh, dwoc
nguwoi tiéu dung tai Viét Nam biét
dén uy tin, danh tiéng cta chu thé
quyén s& hiru cong nghiép va hang
hoéa, dich vu mang nhan hiéu, chi
dan dia ly, tén thwong mai dé (co6
thé la cac thong tin vé quang cdo,
tié€p thi, treng bay trién 1am; doanh
thu ban hang; s6 lwong san pham
ban ra; hé théng dai ly phin phdi,
lién doanbh, lién két; quy mé dau tw;
danh gia ctia cac co quan nha nwdrc,
phwong tién thdéng tin dai ching,
binh chon clia ngwoi tiéu dung va
cac thong tin khac thé hién uy tin,
danh tiéng cta chu thé kinh doanh,
hang héa, dich vu mang nhan hiéu,
chi dan dia ly, tén thwong mai dd).

- B6i v&i hanh vi st dung tén mién
bi coi 1a hanh vi canh tranh khong
lanh manh vé sé& hitu co6ng nghiép:
chu thé yéu ciu xi ly phai ching
minh bén bi yéu cau x& ly da s
dung tén mién trén mang Internet
dé quang cio, gi¢i thiéu san pham,
chao hang, ban hang héa, dich vu
trung, twong tw hodc c6 lién quan,
lam thiét hai dén uy tin, danh tiéng
hodc vat chat d6i véi chi s¢ hitu
nhan hiéu, tén thwong mai hodc chi
dan dia ly dang duwoc bao ho; va
bén bi yéu cau xw ly ti€p tuc st
dung nhan hiéu, tén thwong mai,
chi dan dia ly gdy nham lan thong
qua tén mién d6 mac du da dwoc
cht s& hiru nhan hiéu, tén thwong
mai hoic chi dan dia ly thong bao

chinh sach cua ICANN
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yéu ciu cham dit st dung.

boi véi hanh vi dang ky, chiém gite
quyén s dung tén mién bi coi la
hanh vi canh tranh khéng lanh
manh vé s& hitu céng nghiép: cha
thé yéu cau x& ly phai chirng minh
bén bi yéu ciu x ly dia dang ky
nhuwng khong str dung tén mién c6
chtra nhitng ky tw trung véi nhan
hiéu, tén thwong mai, chi dan dia ly
da dwoc st dung rong rai va cé uy
tin, danh tiéng tai Viét Nam; va co
can c& chirng minh bén bi yéu ciu
xt ly chi dang ky, chiém gitr quyén
str dung tén mién nham ban lai dé
ki€m 1o hodc can tréd cha sé hiru
nhan hiéu, tén thwong mai, chi dan
dia ly dang dwgc bao ho d6 dang ky
tén mién.

- Bén bi yéu cau x& ly khéng cé
quyén va lgi ich hop phap déi véi
nhan hiéu, chi dan dia ly, tén
thuwong mai da dwgc bao hd cua
chu thé quyén.

Chinh sach giai quyét tranh chap
tén mién ctiia ICANN

1. Ngwoi bi khiéu kién dwoc yéu
cau tham gia t6 tung khi lién quan
toi 3 treong hop sau:

a. Tén mién cia Nguwoi bi khiéu
kién trung hodc giéng dén mic
nham l4n v&i nhan hiéu thwong
mai (thwong hiéu) hoac nhan hiéu
dich vu ma Nguwoi khiéu kién la
nguoi cé quyén; va

b. Ngwoi bi khiéu kién khéng cé
quyén hodc lgi ich hop phap doi
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v&i tén mién dé; va

c. Tén mién ma Ngwoi bi khiéu kién
da dang ky va dang st dung vd&i
muc dich x4u.

Nguwoi khiéu kién phai dwa ra dwoc
dong thoi ca 3 diéu kién néu trén
trong don khiéu kién.

2. Chirng c& cho viéc dang ky va st
dung véi muc dich xiu trong
(nhung khong gi¢i han) cac truong
hop sau:

a. Nguoi bi khi€u kién da dang ky
hodc da c6 dwoc tén mién chi vi
muc dich ban, cho thué hodc néu
khong thi chuyén dang ky tén mién
cho nguwoi khiéu kién, ngudi chu
thwong hiéu hay nhan hiéu dich vu
hodc chuyén cho d6i thd canh
tranh cda ngwoi khiéu kién véi so
tién 1én vwrot qua chi phi ma nguwoi
bi khiéu kién chi trwc ti€p cho tén
mién do.

b. Nguoi bi khiéu kién dang ky tén
mién dé ngin can nguwoi chi cla
thwong hiéu hay nhan hiéu dich vu
phan anh nhan hiéu d6 vao trong
tén mién twong rng hodc la nguoi
bi khiéu kién da hanh déng voi
muc dich nhw vay; hoac

c. Nguoi bi khiéu kién ding ky tén
mién nhdm muc dich ngin can
céng viéc kinh doanh cia dé6i tha
canh tranh; hoac

d. Nguoi bi khiéu kién st dung tén
mién dé c6 tinh 16i kéo sw chu y
cia nguoi st dung Internet vi muc
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dich thwong mai vao Website clua
minh hodc vao dia chi truc tuyén
khéc, bang cach tao ra mot cai tén
twong tw gdy nham 1an nhan méc
cia nguwoi khiéu kién lam cho
ngudi st dung Internet nham 1an
voi trang Web gdc, nghi rang ngudi
bi khiéu kién 1a nguwoi do dau, la
chi nhanh cta nguwoi khi€u kién
hodc da dwoc nguoi khiéu kién
déng y.

Muc D: Tén qudc gia

Piéu 18.29: Tén qudc gia

Moi Bén phai quy dinh cic coéng cu
phép ly cho nhirng nguwoi cé loi ich
lién quan ngan chan viéc st dung
trong thwong mai tén qudc gia cua
mot Bén lién quan dén hang hoéa
theo cach thirc gdy nham lan cho
nguoi tiéu dung vé xudt x& cua
hang hoéa do.

Piéu 73.5 cta Luit sé hiru tri tué
DAu hiéu lam hiéu sai léch, gy
nham 14an hodc c6 tinh chat lira d6i
nguoi tiéu dung vé ngudn goc xuit
X, tinh nang, cong dung, chat
lwong, gia tri hoac cac dac tinh
khac cua hang hoéa, dich vu.

Piéu 74.2.d cta Luit s& hiru tri
tué

Dau hiéu chi nguén géc dia ly cta
hang hoa, dich vy, trir treong hop
diu hiéu d6 dia dwoc st dung va
thira nhan rong rai véi danh nghia
moOt nhan hiéu hodac dwoc dang ky
dwéi dang nhan hiéu tip thé hoic
nhan hiéu chirng nhan quy dinh tai
Luat nay;

Piéu 39.12.a.i cia Thong tw so
01/2007/TT-BKHCN (da dwoc
stra doi, bo sung):

Viéc thdm dinh kha ning gy nhim
1an khac cia diu hiéu dwoc thuc
hién theo quy dinh tai Diéu 73 va
khoan 2 Diéu 74 cia Luat S& hiru

Panh gia:

Twong thich

Theo quy dinh cua Luat s&
httu tri tué, viéc dang ky
nhin hiéu cé chira diu hiéu
chi din gy sai léch vé ngudn
goc xudt xr cia hang hoa,
dich vu (bao gom ca tén
quéc gia) sé bi tir cho6i bao
ho theo quy dinh tai biéu
73.5 hoac 74.2.d cda Luat s&
httu tri tué.

Trong trwong hop cac to
chtrc, cd nhan khong dang ky
nhung st dung trong
thwong mai hang héa cé sw
dung tén quoc gia cia mét
bén khac theo cach thirc gay
nhim 1an cho nguoi tiéu
dung trén thuwc té thi tuy vao
tirng treong hop cu thé ma
chu thé nay c6 thé bi xit phat
véi hanh vi san xuit, budn
ban hang gia mao nhan hang
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tri tué va cac quy dinh cu thé sau
day.

a) D4u hiéu bi coi 12 gdy nham lan
vé ngudén goc, xuit x& cua hang
ho4, dich vu trong cac truwong hop
sau day:

(i) Dau hiéu trung hodc twong tw
voi tén goi, biéu twong cia mot
quéc gia, cia mot vung lanh thé
(quoc ky, qudc huy, quéc hiéu, tén
nwéec, tén dia phwong) hodc twong
tw dén mic gdy nhim lan véi tén
goi, biéu twong ciia mot quéc gia,
mot vung lanh thé giy nén sy lam
twdng rang hang ho4, dich vu mang
nhan hiéu cé nguén goc tir nuwérc,
vung d6 nhung thwc sw c6 nguén
goc tir nwdre, vung khac.

biéu 3.8.e cuia Nghi dinh so
185/2013 /ND-CP

e) Hang héa c6 nhan hang hda, bao
bi hang héa ghi chi dan gia mao vé
nguon goc hang hoéa, noi san xuat,
dong goi, lap rap hang hoa;

biéu 13 va 14 cia Nghi dinh so
185/2013/ND-CP quy dinh mic
phat d6i véi hanh vi budén ban
hang, san xuat hang gid mao nhan
hang hda, bao bi hang héa.

Piéu 21.1.c cia Nghi dinh so
185/2013/ND-CP

Hanh vi vi pham vé kinh doanh
hang héa qua han st dung, khong
ré nguoén gbc, xuidt x& va céd vi
pham khac

1. Phat canh cdo hodc phat tién tir

héa, bao bi hang hoéa theo
quy dinh tai Diéu 3.8.e va cac
biéu 13 va 14 cda Nghi dinh
s6 185/2013/ND-CP hoiic
viéc str dung tén quoc gia
khong rd rang gdy nham lan
vé ngudc goc xudt xir cua
hang héa thi c6 thé bi xi
phat theo quy dinh tai Diéu
21.1.c cia Nghi dinh 185.

bé xuat: Khong
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200.000 dong dén 400.000 dong
déi véi mot trong cac hanh vi vi
pham sau day trong trwong hop
hang hoéa vi pham cé gia tri dudi
1.000.000 dong:

....c) Kinh doanh hang h6a khéng ré
ngudn goc, xuat xi;

Muc E: Chi dan dia ly

Article 6.1 - Scope of application
1. This Article applies to the
recognition and protection of
geographical indications for
wines, Spirits, agricultural
products and foods tuffs which
are originating in the territories
of the Parties.

2. Geographical indications of a
Party to be protected by the other
Party, shall only be subject to this
Article if they are protected as
geographical indications under
the system as referred to in
Article 6.2 in the territory of the
Party of origin.

Panh gia:

TPP khong c6 cam két twong
wng voi EVFTA

Piéu 18.30: Cong nhan chi dan
dialy

Cac Bén thira thira nhin rang chi
dan dia ly c6 thé dwoc bao hd thong
qua hé théng nhin hiéu hodc mét
hé thong riéng hodc cac bién phap
phap ly khac.

Tham khdo phdn tich tai Diéu
18.19

Panh gia:
Twong thich
bé xuit: Khong

Article 6.7 - Relationship with
trademarks

1. Where a trademark has been
applied for or registered in good
faith, or where rights to a
trademark have been acquired
through use in good faith, in a
Party before the
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applicable date set out in
paragraph 2, measures adopted to
implement this Article 6 in that
Party shall not prejudice
eligibility for or the validity of the
trademark, or the right to use the
trademark, on the basis that the
trademark is identical with, or
similar to a  geographical
indication.

2. For the purposes of paragraph
1, the applicable date is:

(a) the date of entry into force of
this Article/Agreement regarding
geographical indications referred
to in Article 6.3; or,

(b) the date on which a complete
application by a Party for
protection of a geographical
indication as referred to in Article
6.4 is received by the competent
authority of the other Party.

3. Such trademark may continue
to be protected, used and
renewed notwithstanding the
protection of the geographical
indication, provided that no
grounds for the trademark's
invalidity or revocation exist in
the legislation on trademarks of
the Parties.

Piéu 18.31: Thu tuc hanh chinh
vé bao hé va cong nhan chi dan
dialy

Néu mét Bén quy dinh cac thu tuc
hanh chinh dé bdo ho va cong nhin

Piéu 88, Luit s& hiru tri tué Viét
Nam quy dinh vé Quyén ding Ky
chi dan dia ly

Quyén ding ky chi dan dia ly cla
Viét Nam thudc vé Nha nuwéec.

Panh gia:
Twong thich
bé xuit: Khong

Article 6.2 - System of
registration and protection of
Geographical Indications

1. Each Party shall maintain its
system for the registration and
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chi dan dia ly, du qua hé théng nhan
hiéu hay hé théng riéng, déi véi cac
don yéu ciu bao hd hodc cac dé
nghi cong nhan nay, Bén dé phai:

(a) chidp nhan cac don hodc cac dé
nghi nay ma khong can c6 sw can dw
cua moOt Bén vo&i tw cach dai dién
cho cong dan ctia minh;6

(b) xtr ly cac don hodc cac dé nghi
nay ma khong dwoc dit ra cic thé
thirc ndng né qua mir;

(c) bdo dadm rang phap luit diéu
chinh viéc nép don hay dé nghi nay
phai sdn c6 cho cdng chiing va quy
dinh rd thua tuc cho nhirng viéc do;
(d) sdn sang thong tin dd dé cho
phép cong ching néi chung tiép cin
dugc hudng dan lién quan téi cac
tha tuc ndp don hoac dé nghi ciing
nhuw viéc xtx Iy cac don hoac dé nghi
nay noi chung; va cho phép nguoi
ndp don, ngwoi dé nghi, hoidc dai
dién cta nhitng nguwdi nay co thé
xac dinh dwogc tinh trang cda cac
don hay cac dé nghi cu thé;

(e) bdo dam rang cac don hoic cac
dé nghi nay dwgc cong bdé phuc vu
viéc phan doi va quy dinh cac thu
tuc cho viéc phan déi nhitng chi din
dia ly 1a d6i twong cia cac don hodc

Nha nwéc cho phép té chirc, ca
nhan sdn xuit san pham mang chi
dan dia ly, t6 chirc tp thé dai dién
cho cac to chirc, cad nhan d6 hoic co
quan quan ly hanh chinh dia
phwong noi c6 chi dan dia ly thuc
hién quyén ding ky chi dan dia ly.
Nguwoi thue hién quyén dang ky chi
dan dia ly khong tré thanh cha s&
hitu chi dan dialy d6

piéu 8 Nghi dinh 103/2006/ND-
CP quy dinh vé Quyén diang Ky
chi dan dia ly cia nwéc ngoai

Ca nhén, to chirc nwdc ngoai l1a cha
thé quyén d6i véi chi dan dia ly
theo quy dinh phap luat cia nwéc
xuit xttr c6 quyén ding ky chi dan
dia ly do tai Viét Nam

Piéu 6.1, Nghi dinh 103 quy dinh
vé Can cit, thu tuc xac lap quyén
s& hiru cong nghiép

1. Quyén s& hiru cong nghiép doi
vOi sang ché, thiét ké bo tri, kiéu
dang cong nghiép, nhan hiéu va chi
dan dia ly dwoc xac lap trén co sé&
quyét dinh cia co quan quan ly
nha nuwéc vé s& hiru céng nghiép
cdp Vin bang bdo hd cho nguoi
ndp don dang ky cac déi twong do
theo quy dinh tai Chwong VI,
Chwong VIII va Chwong IX cua Luat

protection of geographical
indications, which shall contain at
least the following elements:
(a) a register listing geographical
indications protected in the
territory of that Party;

(b) an administrative process
verifying ~ that  geographical
indications to be entered,
or remained, on the register
referred to in subparagraph 1(a)
identify a good as originating in a
territory, region or locality of a
Party, where a given quality,
reputation or other characteristic
of the good is essentially
attributable to its
geographical origin;

(c) an objection procedure that
allows the legitimate interests of
any natural or legal person to be
taken into account;

(d) procedures for rectification
and termination of entries on the
register referred to in
subparagraph 1(a), that take into
account the legitimate interests of
third

parties and the right holders of
the  registered  geographical
indications in question.

16 Quy dinh tai diém nay ciing ap dung cho cac thu tuc tu phap vé bao hd hodc cong nhan chi dan dia 1y.
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cac dé nghi nay; va

(f) quy dinh viéc huy b617 bao hd
hodc hiy b6 cong nhin doi véi chi
dan dialy

S& hitu tri tué. Quyén sé& hiru cong
nghiép déi v&i nhan hiéu diang ky
quéc té theo Théa wéc Madrid va
Nghi dinh thw Madrid dwoc xac lap
trén co s& cong nhan cua co quan
quan ly nha nwéc déi véi dang ky
quéc té do.

Piéu 109.1, Luit s& hiru tri tué
quy dinh vé thim dinh hinh thic
don dang ky s& hiru cong nghiép
Pon dang ky s& hitu cong nghiép
duwoc thdm dinh hinh thirc dé danh
gia tinh hop 1€ cua don.

Piéu 110.1, Luat s& hiru tri tué
quy dinh vé cong bé don ding ky
s& hir cong nghiép

Pon dang ky s& hitu cong nghiép
da dwoc co quan quan ly nha nwéc
vé

quyén s& hiru cong nghiép chip
nhin hgp 1é dwoc cong bo trén
Cong bao s& hitu cong nghiép theo
quy dinh tai Piéu nay.

Piéu 114.1 Luat s& hiru tri tué
quy dinh vé thim dinh ndi dung
don dang Ky sé& hiru cong nghiép
Nhitng don dang ky s& hitu cong
nghiép sau day dwoc thdm dinh noi
dung dé danh gia kha ning cap van
bang bdo hd cho d6i twong néu
trong don theo cac diéu kién bao
ho va xac dinh pham vi bao hd
twong rng:

a) Pon dang ky sang ché da duoc

2. Parties may, but shall not be
obliged to, provide in their
domestic legislation more
extensive protection than is
required by this Agreement,
provided that such protection
does not contravene the
protection provided under this
Agreement.

Panh gia: Twong dwong

EVFTA dwa ra cac nguyén tac dé
cac bén tham gia thiét 1ap nén
hé théng diang Ky chi dan dia ly
cua riéng minh. Trong khi TPP
cam Kkét cu thé va chi ti€t hon
vé cac diéu kién, yéu ciu doi
véi trinh tw, tha tuc dang ky chi
dan dia ly tai tirng qudc gia. Tuy
nhién, cac cam két EVFTA vé
nguyén tic khong mau thuan
v&i cam két TPP.

7Pérd rang hon, véi muc dich cia Muc nay, hiy bo c6 thé duoc thuc hién thong qua cac thu tuc tuyén vo hi€u hoac thu hdi.

48




céng nhan la hop 1é va cé yéu cau
thim dinh néi dung ndp theo quy
dinh;

b) Pon ding ky kiéu dang cong
nghiép, don dang ky nhan hiéu,
don dang ky chi dan dia ly da duoc
cong nhan la hop €.

biéu 95 va 96 ctia Luit s& hiru tri
tué quy dinh vé chAm drt va hay
b6 hiéu Iwc vin bang bao ho.

Piéu 18.32: Co s& phan do6i va
huy bo18

1. Néu mot Bén bao hd hodc cong
nhan mot chi dan dia ly theo cac thu
tuc dwoc dé cip & biéu 18.31 (Thu
tuc hanh chinh vé bao ho va cong
nhan chi dan dia ly), Bén do6 phai
quy dinh cac thu tuc cho phép
nhitng ngwoi c6 loi ich lién quan
phan doi viéc bao hd hoic viéc cong
nhan mot chi dan dia ly, va cho
phép bat ky viéc bao hd hoic
viéc cong nhin nao déu cé thé bi tir
choi hoac khong chip nhén, it nhat
trén cac co s¢ dwdi day:

(a) chi dan dia ly d6 c6 kha ning
gay nham lan v&i mot nhan hiéu 1a
déi twong cia don dang dwoc xem
xét hodc cua dang ky trong pham vi
lanh tho ciia mot Bén;

(b) chi dan dia ly d6 c6 kha ning
gdy nham l4n v&i nhdn hiéu c6
trweédc ma quyén doi véi doi twong
dé da dat dwoc theo phap luat cua

Piéu 112 cua Luat sé hiru tri tué
quy dinh vé Y kién ctia ngwoi
thir ba vé viéc cip van bang bao
ho

Ké tir ngay don dang ky s& hitu
cébng nghiép dwoc cong bé trén
Coéng bado s& hiru cong nghiép dén
trwedc ngay ra quyét dinh cip van
bang bao ho, bat ky nguoi thi ba
nao ciing c6 quyén co y kién véi co
quan quan ly nha nwéc vé quyén
s& hitu cong nghiép vé viéc cap
hodc khong cip van bang bao ho
ddi véi don d6. Y kién phai dwoc
1ap thanh van ban kem theo cac tai
liéu hodc trich din ngudn thong tin
dé chirng Minh.

Piéu 80 caa Luit s& hiru tri tué
Quy dinh vé P6i twong Khong
dwoc bao hé v&i danh nghia chi
dan dia ly

Cac doi twong sau diy khong dwoc
bdo hod v&i danh nghia chi dan dia
ly:

1. Tén goi, chi din di tré thanh tén

Panh gia:

Twong thich mot phan

1. D6i véi khoan 1

biéu 80 quy dinh vé cac
trwong hop chi dan dia ly
khoéng dwoc bao hd trong do
cac quy dinh tai khoan 1 va 3
cia biéu 80 twong thich vaoi
quy dinh tai diém b va c cla
khoan 1 Piéu nay.

Lién quan dén diém a cla
khoan 1, Piéu 18.32, phap
luat Viéet Nam hién chwa cé
quy dinh

2. Déi véi khodn 2

Twong thich mét phan.
Khodan 2 ctia Diéu 18.32 vién
dan dén cac co s& ciia khoan
1. Do co s& dwoc néu tai
diém a cta khoan 1 chua
dwoc quy dinh trong Luat s&
hitu tri tué cta Viét Nam,
nén quy dinh tai biéu 96 cua
Luat s& hiru tri tué sé twong

18 Khoéng Bén nao bi budc phai ap dung Diéu nay cho cac chi dan dia ly vé ruou vang va ruou manh hodc cho cac don dang ky hoac dé nghi cong nhén céac chi dan dia 1y do.
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Bén do; va

(c) chi dan dia ly 1a thuat ngir thong
thuwong trong ngon ngir thong dung
c6 nghia la tén goi chung!® cho hang
hoé twong &ng trong lanh tho cua
Bén do.

2. Néu mot Bén bao hd hodc cong
nhan mot chi dan dia ly theo cac thu
tuc dé cip tai Piéu 18.31 (Thu tuc
hanh chinh vé bdo ho va cong nhan
chi dan dia ly), Bén d6 phai quy
dinh cac thua tuc cho phép nhitng
ngudi co loi ich lién quan cé thé yéu
cau huy bé mot chi dan dia ly, va
cho phép viéc bao hd hodc cong
nhin c6 thé bi huy bo, it nhit trén
cac co s& liét ké tai khoan 1. Mot
Bén c6 thé quy dinh rang cac co s&
liét ké tai khoan 1 phai dwoc ap
dung vao thoi diém ndp yéu cau bao
ho hodc cong nhan chi dan dia ly
trong pham vi ldnh thé ctia Bén
d6.20

3. Khong Bén nao dworc loai trir kha
niang ma viéc bao ho hodc cong
nhan moét chi dan dia 1y c6 thé bi
huy bd, hodc chdm dit theo cach
khéc, trén co s& rang tén goi duoc
bao hd hodc dwoc cong nhan khong
con dap tng cac diéu kién ma dua
vao do viéc bao hd hoac cong nhan

goi chung cta hang héa & Viét
Nam.

2. Chi dan dia ly clia nwéc ngoai ma
tai nwéc do6 chi dan dia ly khong
duwoc bdo hd, da bi chdm di&t bao
ho hodc khong con dwoc str dung.

3. Chi dan dia ly trung hodc twong
tw véi mot nhan hiéu dang dwoc
bdo ho, néu viéc st dung chi dan
dia ly d6 dwoc thuc hién thi sé gay
nham lan vé ngudn gbc clia san
pham.

4. Chi dan dia ly giy hiéu sai léch
cho nguwoi tiéu dung vé nguén goc
dia ly thuwc ctia sdn phAm mang chi
dan dia ly do.

Piéu 96.1 cta Luit s& hiru tri tué
quy dinh vé huy bé hiéu lwc van
bang bao hé

1. Vin bang bao ho bi hiy b toan
b0 hiéu luc trong cac trwong hop
sau day:

a) Nguoi nop don dang ky khong
c6 quyén ding ky va khong dwoc
chuyén nhwong quyén dang ky doi
véi sang ché, kiéu dang cong

thich véi quy dinh tai Diéu
nay sau khi Diéu 80 cua Luit
s& hitru tri tué dwoc stra doi.
3. B6i véi khodn 3

Quy dinh tai Diéu 95.1.g cla
Luat s& hitu tri tué Viét Nam
khong twong thich véi quy
dinh tai khoan 3.

4. Déi vdi khodn 4

Theo quy dinh cta Luat s&
hitu tri tué thi Viéet Nam
khong c6 mot hé théng riéng
dé bao hd chi dan dia ly
thong qua thu tuc tw phap
nén Viét Nam khong can
phai tuan thu quy dinh tai
khoan 4.

5. Déi vdi khodn 5

Theo quy dinh cta Luat s&
hitu tri tué Viét Nam thi
khong c6é quy dinh ré rang
vé viéc bao ho cho dang dich
nghia hoac phién tw cho chi
dan dia ly, nén viéc tuan thu
quy dinh tai Khodan 5 cua

19 Pé rd rang hon, néu mot Bén quy dinh céc tha tyc tai Didu 18.31 (Thii tuc hanh chinh vé bao hd va cong nhan ch1 dan dia 1y) va tai Diéu nay dé ap dung cho cac chi dan dia ly
vé ruou vang va ruou manh hodc cho cac don dang ky hoac dé nghi cong nhan céc chi dan dia 1y d6, cac Bén hleu rang khong Bén nao phai bao ho hodc cong nhén chi dan dia ly
ctia bat ky Bén nao khac cho cac san pham tir nho ma chi dan twong ng tring véi tén goi thong thudng cua gidng nho dang ton tai trong lanh thd cua Bén do.

20 pé o rang hon, néu céac co so liét ké tai khoan 1 da khong c6 trong phap luat cua mét Bén vao thoi diém ndp yéu cAu bao hd hodc cong nhan mot chi dan dia 1y theo thu tuc tai
Diéu 18.31 (Tha tyc hanh chinh vé bao ho va cong nhan chi dan dia 1y), thi Bén d6 khong phai 4p dung cac co s& d6 cho muc dich tai khoan 2 hodc khoan 4 (Co s& cho viéc phan
d6i va huy bo) lién quan dén chi dan dia 1y do.
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da dwgc chap nhan tai Bén do.

4. Néu mot Bén da c6 mot hé thong
riéng cho viéc bdo hd cac chi dan
dia ly khong dang ky théng qua cac
thu tuc tw phap, Bén dé phai quy
dinh riang co quan xét x* ciia minh
c6 thAm quyén tir chdi viéc bdo ho
hodc cong nhan mot chi dan dia ly
néu xay ra bit ky trwong hop nao
néu tai khoan 121 Bén dé cling phai
quy dinh mot quy trinh cho phép
nhitng nguwoi cé loi ich lién quan
Khéi kién dwa trén cac co s&
dwoc liét ké tai khoan 1.

5. Néu mét Bén quy dinh viéc bao
ho hodc cong nhian mot chi dan dia
ly theo cac tha tuc dé cap tai Diéu
18.31 (Thu tuc hanh chinh vé bao
ho va cong nhan chi dan dia ly) cho
dang dich nghia hodc phién tw cia
chi dan dia ly do, thi Bén d6 phai c6
cac thu tuc twong dwong véi, va cac
co s¢ trung véi, nhirng tha tuc va co
s& dwoc quy
dinh tai khodn 1 va 2 d6i véi dang
dich nghia hodc phién tw nay.

nghiép, thiét ké bo tri, nhan hiéu;
b) Doi twong s& hiru cong nghiép
khong dap &ng cac diéu kién bao
ho tai thoi diém cdp van bang bao
ho.

Piéu 95.1.g ctia Luat s& hiru tri
tué quy dinh vé cham dirt hiéu
lwc van bang bao hé

Cac diéu kién dia ly tao nén danh
tiéng, chat lwong, dic tinh cta san
phdm mang chi dan dia ly bi thay
déi lam mit danh tiéng, chat lwgng,
ddc tinh cta san pham do.

Diéu nay 1a khong bat budc.
bé xuat:

- B0 sung cin ctr dwoc quy
dinh tai Piéu 18.32.1.a vao
quy dinh tai Piéu 80 cua
Luat s& hiru tri tué Viét
Nam.

- Loai bé quy dinh tai Piéu
95.1.g cia Luit sé hiru tri
tué

Piéu 18.33: Hwdéng dan xac dinh
liéu mot thuat ngir 1a thuat ngir
thong thwong trong ngoén ngir
pho thong
DP6i voi cac thu tuc tai Piéu 18.31
(Tha tuc hanh chinh vé bao ho va
cong nhan chi dan dia ly) va Piéu

Piéu 80 cta Luit s& hiru tri tué
Quy dinh vé Pdi twong Khong
dwoc bao h¢ véi danh nghia chi
dan dia ly

Cac doi twong sau diy khong dwoc
bao ho véi danh nghia chi dan dia
ly:

Panh gia:

Khong twong thich

Luat s& hitu tri tué va cac
van ban huéng dan thi hanh
khong c6 quy dinh hay
huwéng dan cu thé thé ndo 1a
“tén goi chung ctia hang héa”

21 Pé thay thé cho khoan nay, néu mot Bén c6 sin mot hé thdng riéng theo dang dé cap tai khoan nay vao ngay ap dung quy dinh tai Diéu 18.36.6 (Diéu udc qudc té), Bén do it
nhét phai quy dinh ring co quan tu phap ctia minh c¢6 thim quyén tir chdi viéc bao ho hodc cong nhan mot chi din dia 1y trong trudng hop xay ra bat ky tinh hudng nao néu tai

khoan 1(c)
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18.32 (Co s& phan doi va huy bd),
trong viéc xac dinh liéu mot thuat
nglt c6 phai la thuat ngt thoéng
thwong trong ngon ngir pho thong
c6 nghia 1a tén goi chung ctia hang
hoa twong &ng trong pham vi lanh
thé cuia mot Bén hay khong, co
quan cé thim quyén cta Bén do
phéi c6 thdm quyén xem xét xem
nguoi tiéu dung hiéu thuit ngir d6
trong lanh tho ctia Bén d6 nhw thé
nao. Cac yéu t6 dwoc coi la lién
quan té&i cach hiéu cia nguoi tiéu
dung c6 thé bao gom:

(a) thuat ngit c6 hay khong dwoc si
dung dé dé cip dén loai hang hoéa
dang dwoc xem xét, nhw dwoc néu
trong cac ngudn thich hop chang
han nhw tir dién, bdo chi, va cac
website lién quan; va

(b) san phadm dwoc dé cip bdi thuat
ngit d6 dwgc dwa ra thi treong va
st dung trong thwong mai nhw thé
nao tai lanh thé cua Bén d6.22

1. Tén goi, chi dan da tré thanh tén
goi chung cta hang héa & Viét
Nam.

tai Viét Nam. Do dd, quy
dinh tai Piéu 80.1.a cia Luat
s& hitu tri tué chwa du dé
twong thich véi quy dinh tai
Dbiéu nay cta TPP.

Pé xuat: Ban hanh hwéng
dan cu thé vé Piéu 80.1.a
caa Luat s& hiru tri tué

Piéu 18.34: Thuit ngir da thanh
phan

DP6i voi cac thu tuc tai Piéu 18.31
(Thu tuc hanh chinh vé bao hd va
cong nhan chi dan dia ly) va Diéu
18.32 (Co s& phan doi va huy bd),
mot thanh phén riéng biét cia mot
thuat ngit da thanh phan da dwoc
bao ho duédi dang chi dan dia ly tai
lanh thé cha mot Bén sé& khéng

Piéu 80 cta Luit s& hiru tri tué
Quy dinh vé Po6i twong khong
dwoc bao h¢ véi danh nghia chi
dan dia ly

Cac doi twong sau diy khong dwoc
bdo hod véi danh nghia chi dan dia
ly:

1. Tén goi, chi dan da tré thanh tén
goi chung cua hang hoéa & Viét
Nam.

Panh gia:

Twong thich

Quy dinh tai Diéu nay cua
TPP huémng din cach danh
gia kha nang bao hd cia mot
chi dan dia ly ma chi dan dia
ly 4y dwoc tao nén bdi mot
thudt ngit da thanh phan
(gbm phan riéng biét va
thanh phan chung), ma phan

22 Vi myc dich cua diém nay, co quan c6 thim quyén cua mot Bén c6 thé tinh dén, néu phu hop, liéu thuat ngir d6 c6 hay khong duoc sir dung trong tiéu chuan qudc té tuong tng

dugc cac Bén thira nhan dé dé cap dén mot loai hodc nhém hang hoéa trong pham vi lanh thé cua Bén do.
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dwoc bdo ho tai Bén d6 néu thanh
phin riéng biét d6 la thuit ngi
thong thwong trong ngbén ngir phd
thong c6 nghia la tén goi chung cho
hang hoa cé lién quan.

riéng biét khong dap wUng
quy dinh tai Piéu 80.1.a cua
Luat s& hitu tri tué Viét Nam
thi sé khong dwoc bao ho tai
Viét Nam.

Pé xuat: Khong

Piéu 18.35: Ngay bao ho chi dan
dia ly

Néu mot Bén chip nhin bdo ho
hodc cong nhan mot chi dan dia ly
theo cac thu tuc néu tai Piéu 18.31
(Thu tuc hanh chinh vé bao hd va
cong nhan chi dan dia ly), viéc bao
ho hodc cong nhan dé khéng dwoc
bat ddu sém hon ngay nop don?23 tai
Bén d6 hodc ngay dang ky tai Bén
d6, néu phu hop

Piéu 93.7 cta Luit s& hiru tri tué
Gidy ching nhan ding ky chi dan
dia ly c6 hiéu lwc vo thoi han K€ tir
ngay cap.

Panh gia:
Twong thich
Pé xuat: Khong

Piéu 18.36: Diéu woc quoc té

1. Néu mot Bén bado hd hoac céng
nhan moét chi din dia ly theo mot
diéu wéc quéc té, vao ngay ap dung
quy dinh tai khodn 6, véi mot Bén
khac hodc véi mot Bén khong phai
thanh vién, va chi dan dia ly d6
khéng dwgc bao hd theo thu tuc quy
dinh tai Piéu 18.31 (Thu tuc hanh
chinh vé bao hé va céng nhén chi
dan dia ly)24 hoac Diéu 18.32.4 (Co
s& phan do6i va huy bd), thi Bén do
phai dp dung it nhit 1a cac thu
tuc va co s& twong dwong voi cac
thu tuc va co s& dwoc quy dinh tai
biéu 18.31(e) (Thu tuc hanh chinh

Panh gia: Chwa twong thich
Tai thoi diém ky két TPP,
nhw dwgc quy dinh tai khoan
6 cua Diéu 18.36, Viét Nam
chi méi ky két hiép dinh tw
do thwong mai Viét Nam -
EU (EVFTA) va theo quy
dinh tai hiép dinh nay thi
Viéet Nam va EU thtra nhan
va bdo ho cac chi dan dia ly
cia nhau thong qua qua
trinh thdm dinh dwoc hai
bén thoa thuan theo hiép
dinh nay.

Ngoai EVFTA, Viét Nam dén

Article 6.3 - Established
geographical indications

1. Having completed an objection
procedure and having examined
the geographical indications of
the European Union listed in
{Annex GI - I, Part A}, Vietnam
recognises  that they are
geographical indications within
the meaning of paragraph 1 of
Article 22 of the TRIPS Agreement
that have been registered by the
European Union
under the system referred to in
Article 6.2. Vietnam undertakes to
protect those geographical

23 Pé rd rang hon, ngay ndp don dé cap & khoan nay bao gdm ca ngay ndp don uu tién theo Cong udc Paris, néu phu hop
24 Mbi Bén 4p dung Diéu 18.33 (Hudng dan xac dinh liéu mot thuat ngir 1a thuat ngir thong thuong trong ngdn ngir phd thong) va Diéu 18.34 (Thuat ngir da thanh phan) trong vi¢c
xéc dinh c6 hay khong bao ho hodc cong nhan chi dan dia ly theo khodn nay.
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vé bdo ho va cong nhan chi dan dia
ly) va biéu18.32.1 (Co s& phan doi
va huy bo), cling nhu:

(a) san sang thong tin da dé cho
phép cong ching noi chung tié€p cin
dugc huwdng dan lién quan téi cac
thu tuc bao hd hodc céng nhan chi
dan dia ly va cho phép nhirng ngudri
c6 lgi ich lién quan c6 thé xac dinh
dwoec tinh trang cua cac dé nghi bao
ho hodc cong nhan;

(b) dang tai trén Internet cho cong
ching tiép cin, thong tin chi tiét
lién quan dén cac thuit ngir ma Bén
dé dang xem xét bao ho hodc cong
nhin thong qua diéu wéc quoc té
véi mot Bén khac hoac déi tac
khong phai la mot Bén, bao gbm ca
viéc chi r6 liéu viéc bado ho hoic
cong nhan nay cé dang dwoc xem
xét cho ca dang dich nghia va phién
tw cua cac thuat ngir dé hay khong,
va déi vdi cac thuat ngir da thanh
phan, viéc chi ro6 nhirng thanh phan,
néu cé, ma viéc bado hd hoidc cong
nhan dang dwgc xem xét, hodc
nhitng thanh phén loai triy;

(c) doi voi thia tuc phan doi, danh
khoang thoi gian hop ly cho nhitng
nguoi cé loi ich lién quan phan doi
viéc bao ho hoac cong nhan cac
thuidt ngiv dé cip tai diém (b).
Khoang thoi gian nay phai tao co
hoi hop ly cho nhitng nguoi c6 loi
ich lién quan dwgc tham gia vao quy
trinh phan doi; va

(d) thong tin cho cac Bén khac vé co

thoi diém hién tai chwa ky
thém bat c hiép dinh nao
khac vé van dé nay.

Viét Nam dap wUng cac
trweong hop dwoc néu tai
Khodn 6 cta Diéu 18.36 va
do d6 khong phai ap dung
quy dinh cac khoan tir 1-5
cua biéu 18.36 cua TPP. Tuy
nhién, trong trwong hop sau
khi phé chuan hodc TPP c6
hiéu lwc, Viét Nam thira
nhan va bao ho cho cac chi
dan dia ly cia cac qudc gia
khéc thong qua cac diéu worc
quoc té thi Viét Nam sé phai
tuin tha quy dinh tai Diéu
18.36 cuaa TPP.

indications according to the level
of protection laid down in this
Agreement.

2. Having completed an objection
procedure and having examined
the geographical indications of
Vietnam listed in {Annex GI - I,
Part B}, the European Union
recognises  that they are
geographical indications within
the meaning of paragraph 1 of
Article 22 of the TRIPS Agreement
that have been registered by
Vietham under the system
referred to in Article 6.2. The
European Union undertakes to
protect those geographical
indications according to the level
of protection laid down in this
Agreement.

Article 6.4 - Amendment of List
of geographical indications

1. The Parties agree on the
possibility of amending the List of
geographical  indications to
be protected in {Annex GI - I} in
accordance with the procedure
set out in paragraph 3.a of Article
6.11 and in line with paragraph 1
{Amendment} of Article X.6 of the
Chapter on Institutional, General
and Final provisions, for instance:
(a) by removing geographical
indications which have ceased to
be protected in the country of
origin; or

(b) by adding geographical
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hoi phan déi, khéng mudn hon thoi
diém bat dau thd tuc phan dai.

2. boi v&i nhitng diéu wéc quoc té
nao thudc pham vi khoan 6 ma cho
phép viéc bdo ho hodc cong nhan
mot chi dan dia 1y m&i, mot Bén
phai:2526

(a) ap dung khoan 1(b);

(b) danh co hdi cho nhitng ngudi cé
loi ich lién quan c6 y kién vé viéc
b4o hd hoic cong nhan chi dan dia
ly méi trong mot khoang thoi gian
hop ly trwée khi thuat ngtr dé duoc
bao hd hoac cong nhan; va

(c) thong tin cho cac Bén vé co hoi
c6 y kién nay, khong muén hon thoi
diém bat dau thu tuc 14y y kién.

3. V&i muc tiéu ctia Piéu nay, khong
Bén nao dworc loai trir kha nang viéc
b4o hd hoic cong nhan mot chi dan
dia ly c6 thé bi chim dut.

4. Vé&i muc tiéu cta Piéu nay, khong
Bén nao bi budc phai 4p dung biéu
18.32 (Co s& phan doi va huy bd),
hoac cac nghia vu twong dwong véi
biéu 18.32, cho
nhitng chi dan dia ly cho rwou vang
va rwou manh hoac cac don cta cac
chi dan dia ly dé.

5. Viéc bao ho hoac cong nhan thuc
hién theo khoan 1 nay phai dwoc
bat ddu khong sém hon ngay diéu

indications, after having
completed the objection
procedure and after having
examined the  geographical
indications as referred to in
Article 6.3(1) and 6.3(2), to the
satisfaction of both Parties.

2. A geographical indication for
wines, spirits, agricultural
products or foodstuffs shall not in
principle be added to {Annex GI -
[}, if it is a name that on the date
of signing
of this Agreement is listed in the
relevant register of the Parties
with a status of "Registered”.
Panh gia: Twong dwong

EVFTA thiét 1ap nguyén tic bao
hé dwa trén sw thira nhan lan
nhau cac chi dan dia ly da dwoc
bao ho tai méi bén dwa trén
viéc thwc hién quy trinh thim
dinh va phan déi cia méi bén
trong qua trinh dam phan.
Danh sach cac chi dan dia ly caa
moi bén dwoc dinh kém trong
EVFTA va cac bén ciing thwa
nhin kha ning sra d6i danh
sach dwoc bao ho nay dwa trén
tinh trang bao h¢ thuwc té tai
moi bén vé chi dan dia ly.

TPP mac du Khong cam két

25 Pbi voi nhiing diéu u6e quéc té nao thudc pham vi khoan 6 ma cé cac chi dan dia ly da duoc xac dinh, nhung chua dugce bao hd hodc cong nhan trong pham vi lanh thd ctia mot
Bén la thanh vién cua didu udc do, Bén do6 co thé dap Gng nghia vu quy dinh tai khoan 2 bang viéc tuan thu cac nghia vu quy dinh tai khoan 1.
26 Mot Bén c6 thé tuén thu cac quy dinh tai Didu nay bang viéc ap dung Piéu 18.31 (Thu tuc hanh chinh vé bao ho va cong nhan chi din dia 1y) hoic Diéu 18.32 (Co sé phan dbi

va huy bo).
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wéce cé hiéu lwc hoidc, néu Bén do
chap nhan bao hd hodc cong nhin
vao ngay mudn hon ngay diéu wéc
c6 hiéu lyc, thi vao ngay mudn hon
do.

6. Khong Bén nao bi budc phai ap
dung Diéu nay doéi véi nhirng chi
dan dia ly da dwoc xac dinh cu thé
trong, va dwgc bao hd hodc coéng
nhin theo, diéu wdéc quoc té€ vai
mot Bén hodc véi mot Bén khong
phdi 1a thanh vién, véi diéu kién
diéu wéc nay:

(a) da dwoc ky két, hodc da thoa
thuin vé nguyén tic2’ trudc ngay
ky két, hodc thoa thuin vé nguyén
tic cia Hiép dinh nay;

(b) dwoc mot Bén phé chuin truéc
ngay Bén d6 phé chuin Hiép dinh
nay; hoac

(c) bat dau co6 hiéu lwc d6i véi mot
Bén trwdc ngay Hiép dinh nay bat
dau c6 hiéu lwc d6i véi Bén do.

nguyén tic bao ho dwa trén sw
thira nhan lan nhau, nhwng dwa
ra cac yéu ciu chung dé dam
bao rang trong trwong hop mét
bén tham gia TPP thwc hién
nguyén tic bao ho dwa trén sw
thira nhan 1an nhau thi van sé
dam bao dwoc quyén loi cua
cac bén c6 lién quan va xay
dwng cac yéu ciu vé thu tuc
buéc moi bén phai tuin thu.
Tuy nhién, cam két nay cua
EVFTA khong nam trong pham
vi dwoc cam Kkét tai DPiéu nay
cua TPP theo cam két tai khoan
6.

Article 6.5 - Protection of
geographical indications

1. Each Party shall provide the
legal means for interested parties
to prevent:

(a) the use of a geographical
indication of the other Party listed
in {Annex GI - I} for any product
that falls within the product class
specified in {Annex GI - I}

27 Vi muc tiéu cta Piéu nay, diéu udc “théa thudn ve€ nguyén tac” nghia 1a mét dieu ude véi mét chinh phu, co quan chinh phu hoac to6 chirc quoc teé khac da dat dugc thoa thuan

vé mit chinh tri va két qua dam phan hiép dinh da dugc cong bd cong khai.
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for that geographical indication
and that either:

i. does not originate in the
country of origin specified in
{Annex GI - I} for that
geographical indication; or

ii. does originate in the country of
origin specified in {Annex GI - I}
for that geographical indication
but was not produced or
manufactured in accordance with
the laws and regulations of the
other Party that would apply if
the product was for consumption
in the other Party;
(b) the use of any means in the
designation or presentation of a
good that indicates or suggests
that the good in question
originates in a geographical area
other than the true place of origin
in a manner which misleads the
public as to the geographical
origin or nature of the good; and,

(c) any other wuse which
constitutes an act of unfair
competition within the meaning
of Article 10bis of the Paris
Convention (1967). The
protection  referred to in
subparagraph (a) shall be
provided even where the true
origin of the product is indicated
or the geographical indication is
used in translation or
accompanied by expressions such
as "kind", "type", "style",
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"imitation" or the like.

2. Without prejudice to Article 23
of the Agreement on the TRIPS
Agreement, the Parties shall
mutually decide the practical
conditions of use under which the
homonymous geographical
indications will be differentiated
from each other, taking into
account the need to ensure
equitable treatment of the
producers concerned and that
consumers are not misled. A
homonymous name which
misleads the consumer
into believing that products come
from another territory shall not
be registered even if the name is
accurate as far as the actual
territory, region or place of origin
of the product in question is
concerned.

3. Where a Party, in the context of
negotiations with a third party,
proposes to protect a
geographical indication of the
third party which is homonymous
with a geographical
indication of the other Party
protected under this Article, the
latter shall be informed and be
given an opportunity to comment
before  the third party’s
geographical indication becomes
protected.

4. Nothing in this Article shall
oblige a Party to protect a
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geographical indication of the
other Party which is not or ceases
to be protected in its country of
origin. Each Party shall notify the
other Party if a geographical
indication ceases to be protected
in the country of origin. Such
notification shall take place in
accordance with procedures laid
down in Article 6.11(3).

5. A Party shall not be required to
protect as a  geographical
indication a name that is likely to
mislead the consumer as to the
true origin of the product in case
it conflicts with the name of a
plant variety or an animal breed.

Article 6.5a - Exceptions

1. Notwithstanding Article 6.5, the
protection of the geographical
indications listed in Part A of
{Annex GI - I} and identified by
one asterisk {note: “Asiago”,
“Fontina” and “Gorgonzola”} shall
not prevent the use in the
territory of Viet Nam of any of
these indications by any persons,
including their successors, who
made actual commercial use in
good faith of those indications
with regard to products in the
class of “cheeses” prior to 1
January 2017.

2. Notwithstanding Article 6.5, the
protection of the geographical

indication listed in Part A of
{Annex GI - I} and identified by
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two asterisks {note: “Feta”} shall
not prevent the use in the
territory of Viet Nam of this
indication by any persons,
including their
successors, who made actual
commercial use in good faith of
the indication with regard to
products in the class of “cheeses”
made from sheep's milk or made
from sheep and goat's milk, prior
to 1 January 2017.

3. Notwithstanding Article 6.5, a
transitional period of 10 years
from the entry into force of this
Article during which the use of
the geographical indication, or its
translation, transliteration or
transcription, listed in Part A of
{Annex GI - I} and identified by
three asterisks {note:
“Champagne”} shall not be
prevented, shall apply to any
persons, including their
successors, who made actual
commercial use in good faith of
this indication with regard to
products in the class of “wines”.

4. A Party may provide that any
request made under this Article 6
in connection with the use or
registration of a trademark must
be presented within five years
after the adverse use of the
protected indication has become
generally known in that Party or
after the date of registration of
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the trademark in that Party
provided that the trademark has
been published by that date, if
such date is earlier than the date
on which the adverse use
became generally known in that
Party, provided that the
geographical indication is not
used or registered in bad faith.

5. The provisions of Article 6 shall
in no way prejudice the right of
any person to use, in the course of
trade, that person's name or the
name of that person's
predecessor in business, except
where such name is used in such
a manner as to mislead the public.

Article 6.6 - Right of use of
geographical indications

Once a geographical indication is
protected under this agreement,
the legitimate wuse of such
protected geographical indication
shall not be subject to any
registration of users, or further
charges.

Article 6.8 - Enforcement of
protection

1. Each Party shall provide for
enforcement by  appropriate
administrative action, to the
extent provided for by its
domestic law, to prohibit a person
from manufacturing, preparing,
packaging, labelling, selling or
importing or advertising a food
commodity in a manner that is
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false, misleading or deceptive or
is likely to create an erroneous
impression regarding its origin.

2. Each Party shall at least enforce
the protection provided for in
Articles 6.5. and 6.7 at the request
of an interested party.

Article 6.9 - General rules

Products  bearing  protected
geographical indication shall
comply with the product
specifications, including any
amendments thereof, approved
by the authorities of the Party in
the territory of which the product
originates.

Any matter arising from product
specifications of  registered
products shall be dealt with in the
Working Group on Intellectual
Property Rights, including
Geographical Indications
established in Article 6.11.

Article 6.10 - Co-operation and
transparency

1. The Parties shall, either directly
or through the {Joint Committee}
established pursuant to Article
6.11, maintain contact on all
matters relating to the
implementation and the
functioning of this Article. In
particular, a Party may request
from the other Party information
relating to product specifications
and their amendment and
relevant contact points for control
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or management.

2. Each Party may make publicly
available the specifications or a
summary thereof and relevant
contact points for control or
management corresponding to
geographical indications of the
other Party protected pursuant to
this Article.

Article 6.11 - Working Group
on Intellectual Property Rights,
including Geographical
Indications

1. Both Parties agree to set up a
Working Group on Intellectual
Property Rights, including
Geographical Indications,
consisting of representatives of
the European Union and Vietnam
with the purpose of monitoring
the implementation of this Article
and of intensifying their co-
operation and dialogue on
geographical indications.

2. The Working Group on
Intellectual  Property  Rights,
including Geographical
Indications adopts its decisions
by consensus. It shall determine
its own rules of procedure. It shall
meet at the request of either of
the Parties, alternatively in the
European Union and in Vietnam,
at a time and a place and in a
manner (which may include by
video-conference) mutually
determined by the Parties, but no
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later than 90 days after the
request.

3. The Working Group on
Intellectual  Property  Rights,
including Geographical
Indications shall also see to the
proper functioning of this Chapter
and may consider
any matter related to its
implementation and operation. In
particular, it shall be responsible
for:

(a) preparing a recommendation
for the Parties to amend {Annex
GI I} as regards
geographical indications in
accordance with Article 6.4.

(b) exchanging information on
legislative and policy
developments on geographical
indications and any other matter
of mutual interest in the area of
geographical indications;

(c) exchanging information on
geographical indications for the
purpose of considering their
protection in accordance with this
Article.

Panh gia:

TPP khong c6 cam két twong
dwong véi cam két dwoc néu
trong diéu nay cua EVFTA

Muc G: Kiéu dang cong nghiép

Article 7.1 - International
Agreements
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The Parties shall accede 19 to the
Geneva Act to the Hague
Agreement Concerning the
International  Registration  of
Industrial Designs (1999)

Piéu 18.55: Bao hd

1. Moi Bén phai bao bao dam sw bao
ho day da va cé hiéu qua doi véi
kiéu dang coéng nghiép va ciing
khang dinh rang viéc bdo ho kiéu
dang cong nghiép cling dwoc ap
dung cho nhitng ki€u dang nao:
(a) dwgc thé hién & mot phan cda
mot san phidm; hodc, thay vao do,
(b) [lién quan dic biét dén]/[cd
diém nhin vao], néu phu hop, mot
phin cia mot san pham trong tong
thé cta toan b san pham.

2. biéu nay phu thudc vao biéu 25
va 26 ctia Hiép dinh TRIPS.

Khoan 2 va 3, Diéu 7 cta Luét s¢
hitu tri tué:

2. Viéc thuc hién quyén s& hiru tri
tué khong dwoc xam pham loi ich
cia Nha nuwéc, loi ich cong cong,
quyén va loi ich hgp phap cua to
chtrc, cad nhan khac va khong dwoc
vi pham cac quy dinh khac cuda
phap luat c6 lién quan.

3. Trong trwong hop nham bao
dam muc tiéu quéc phong, an ninh,
dan sinh va cac loi ich khac cta
Nha nwéc, xa hoi quy dinh tai Luat
nay, Nha nwéc c6 quyén cdm hoac
han ché chu thé quyén sé& hiru tri
tué thwce hién quyén ctia minh hoac
budc cha thé quyén s& hiru tri tué
phdi cho phép t6 chirc, ca nhan
khac st dung moét hoac mot so
quyén ctua minh vé&i nhitng diéu
kién phu hop; viéc gi¢i han
quyén doi vdi sang ché thudc bi
mat nha nwéc dwoc thuc hién theo
quy dinh cua Chinh phu.

biéu 64. Doi twong kKhong dworc
bao hé véi danh nghia kiéu dang
cong nghiép

Cac doi twong sau diy khong dwoc
bdo ho véi danh nghia kiéu dang
cong nghiép:

1. Hinh ding bén ngoai cda san

Panh gia:

Twong thich

Khoan 2, 3 cua Diéu 7 va
biéu 64 quy dinh vé cac déi
twong khong thé dwoc bao
hd kiéu dang cong nghiép
cua Luat s& hiru tri tué Viét
Nam va néu khdéng nam
trong cac déi twong bi loai
trir nay thi déu sé dwgc bao
ho theo quy dinh.

Cac quy dinh cta Luat s&
htru tri tué Viét Nam vé bao
ho kiéu dang cong nghiép
déu twong thich véi quy
dinh cda TRIPS.

bé xuat: Khong

Article 7.2 - Protection of
Registered Industrial Designs

1. The Parties shall provide for
the protection of independently
created industrial designs
that are new or original. This
protection shall be provided by
registration and shall confer an
exclusive right upon their holders
in accordance with the provisions
of this article.

2. A design applied to or
incorporated in a product which
constitutes a component part of a
complex product shall only be
considered to be new and
original:

(a) if the component part, once it
has been incorporated into the
complex product, remains visible
during normal use of the latter,
and

(b) to the extent that those visible
features of the component part
fulfil in themselves the
requirements as to novelty and
originality.

3. "Normal wuse" within the
meaning of paragraph 2(a) shall
mean use by the end user,
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phidm do dic tinh k§ thuét cla san
phdm bat budc phai co.

2. Hinh dang bén ngoai cta cong
trinh xay dung dan dung hoac cong
nghiép.

3. Hinh dang ctia san phidm khong
nhin thdy dwogc trong qua trinh st
dung san pham.

excluding maintenance, servicing
or repair work.

4. The owner of a registered
design shall have the right to
prevent third parties not having
the owner’s consent at least from
making, offering for sale, selling,
importing, or stocking for sale a
product bearing or embodying
the protected design when such
acts are  undertaken  for
commercial purposes.

5. The duration of protection
available shall amount to at least
15 years.

Panh gia: Twong dwong mot
phéan

Cam két tai khoan 1 cia TPP cam
két vé do6i twong can dwoc bao ho
twong dwong véi cam két tai
khoan 2 ctia biéu nay ctia EVFTA.
Cac cam két vé diéu kién bao ho
va thdi gian bao hd tuan theo cam
két tai Diéu 25 va 26 ctia TRIPS.

TRIPS cam két thoi han bao hd
cda ki€u dang cong nghiép it nhat
la 10 nam trong khi EVFTA cam
két thoi han bao hé cua kiéu dang
céng nghiép it nhat 1a 15 nam. Do
do, thoi han bao ho cia EVFTA la
dai hon so vé&i thoi han bao ho
KDCN theo TPP.

Article 7.4 - Exceptions and
exclusions

The Parties may provide limited
exceptions to the protection of
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designs, provided that such
exceptions do not unreasonably
conflict =~ with  the normal
exploitation of protected designs,
and do not unreasonably
prejudice the legitimate interests
of the owner of the protected
design, taking account of the
legitimate interests of third
parties.

2. Industrial design protection
shall not extend to designs
dictated essentially by technical
or

functional considerations.

Panh gia: TPP Khong c6 cam két
vé ngoai 1é danh riéng cho doi
twong Kiéu dang cong nghiép

Article 7.5 - Relationship to
Copyright

A design shall also be eligible for
protection under the law of
copyright of that Party as from
the date on which the design was
created or alternatively fixed in
any form. Protection
eligibility, the extent to which,
and the conditions under which,
such a copyright protection is
conferred, including the level of
originality required, shall be
determined by that Party.

Panh gia: TPP khong c6 cam két
nao twong wng vé&i cam két tai
Piéu nay cua EVFTA

Piéu 18.56: Cai thién hé thdng

Panh gia:

Panh gia: EVFTA khong c6 cam
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ki€u dang cong nghiép

Cac Bén thira nhin tdm quan trong
cda viéc cai thién chat lwong va hiéu
qua cta hé thong dang ky kiéu dang
cong nghiép cia minh, cling nhw
viéc tao diéu kién thuin loi cho cac
tha tuc xac 14p quyén xuyén bién
gi¢i trong hé thong diang ky kiéu
dang céng nghiép cua minh, bao
gom ca viéc danh sw cAn nhic dung
muc cho viéc phé chuin hoic gia
nhdp Thdéa wéc La Hay vé ddng ky
qudc té kiéu ddng cbéng nghiép,
duoc thdong qua tai Geneva ngay
02/7/1999.

Twong thich
bé xuat: Khong

két nao twong ng véi cam két
nay cua EVFTA

Muc H: Quyén tac gia va quyén lién

quan

Piéu 18.57: Pinh nghia

Véi muc dich cha Diéu 18.58
(Quyén sao chép) va tir biéu 18.60
(Quyén phan phéi) dén biéu 18.70
(Quan ly tip thé), cac dinh nghia
sau day ap dung d6i véi nguoi
bi€u dién va nha san xuit ban ghi
am:

phat séng la viéc truyén t&i cong
ching bang phuwong tién vo tuyén
cac am thanh hoac hinh anh va am
thanh, hodc sw tai hién cta am
thanh, hinh anh d6; viéc truyén
qua vé tinh cling la "phat song";
truyén cac tin hiéu da dwoc ma hoa
cling la "phat séng" trong truong
hop cac phwong tién gidi ma dwoc
cic t0 chic phat soéng cung cip
téi cong ching hoidc dwoc cung cip
véi sw dong y cta ho;

Piéu 4.11 cta Luat sé hiru tri tué
Phat song la viéc truyén am thanh
hoac hinh anh hoac ca am thanh va
hinh anh cua tac pham, cudc biéu
dién, ban ghi 4m, ghi hinh, chwong
trinh phat séng dén cong ching
bang phwong tién vd tuyén hoic
hitu tuyén, bao gom ca viéc truyén
qua vé tinh dé cong ching c6 thé
ti€p nhan dwoc tai dia di€m va thoi
gian do chinh ho lwa chon

biéu 23.4 caa Nghi dinh so6
100/2006/NDP-CP da dwogc sira
doi, bo sung quy dinh vé quyén
truyén dat tac phim dén cong
ching.

Quyén truyén dat tic phadm dén
cong ching bang phuong tién hitu
tuyén, vO0 tuyén, mang thong tin
dién tr hodc bit ky phwong tién ky

Panh gia:

Twong thich mot phan
Phap luat Viét Nam hién
khong c6 dinh nghia vé
truyén dat tdc phidm dén
cong chung, dinh hinh, ban
ghi am.

- bo6i v6i dinh nghia
phat song: Theo dinh nghia
cua Luat sé& hitu tri tué Viét
Nam thi phat séng chi ap
dung dong v&i am thanh,
hinh anh hodc am thanh va
hinh 4anh cta tic pham,
cudc biéu dién, chwong
trinh phat séong dén cong
chung. Trong khi dinh nghia
phat séng theo quy dinh
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truyén dat t&i cong chung cudc
bi€u dién hodc ban ghi 4m 1a viéc
truyén téi cong chiing 4m thanh cia
cudc biéu dién hodc 4m thanh hay
sw tai hién cida am thanh dwoc
dinh hinh trong ban ghi 4m bang
bat ky phwong tién nao ngoai phat
song;

dinh hinh 13 sy thé hién cia Am
thanh, hodc sw tai hién lai thé hién
nay, tir d6 cac 4m thanh cé thé dworc
nhan, sao chép hoic truyén dat qua
mot thiét bi nao do;

ngwoi biéu dién 1a cac dién vién,
ca si, nhac si, vl cong, va nhitng
ngwoi khac nhap vai, hat, doc,
ngam, thé hién, dién xuit, hoic st
dung cac hinh thirc biéu dién khac
cic tdc phdm van hoc hodc nghé
thuat hodc thé hién van hoda dan
gian;

ban ghi am la ban dinh hinh am
thanh cda cudc biéu dién hoic cac
am thanh khac, hodc su tai hién cta
am thanh, ma khong phai dwéi hinh
thitc ban dinh hinh cac tic pham
dién anh hodc tdc phdm nghe nhin
khac;

nha san xuat ban ghi dam la ca
nhan khéi xwdng va c6 trach nhiém
doi véi viéc dinh hinh 1dn dau tién
am thanh ctia cudc biéu dién hoic
nhitng am thanh khac, hoac sy tai
hién cila am thanh do; va

cong bd cudc cudc biéu dién hoic
ban ghi 4m 14 cung cip cac ban sao

thuat ndo khac quy dinh tai diém d
khoan 1 Diéu 20 ctia Luat S& hitu
tri tué 1a quyén doc quyén thuc
hién ctia chd s& hitu quyén tac gia
hodc cho phép nguwoi khac thuc
hién dé dwa tac phdm hodc ban sao
tac phdm dén cong ching ma cong
chung cé thé tiép cin dwoc tai dia
diém va thoi gian do chinh ho lwa
chon.

Piéu 16.1 cta Luit sé hiru tri tué
quy dinh vé Ngwoi biéu dién
Dién vién, ca sy, nhac cdng, vii cong
va nhitng nguoi khac trinh bay tac
pham van hoc, nghé thuit (sau day
goi chung 1a ngwoi biéu dién).

Piéu 16.3 quy dinh vé nha san
xuat ban ghi am

T6 chikc, ca nhan dinh hinh lAn dau
am thanh, hinh anh cta cudc biéu
dién hodc cac 4m thanh, hinh anh
khac (sau diy goi 1a nha san xuit
ban ghi am, ghi hinh).

DPiéu 4.9 cua Luat s& hiru tri tué
Tac phidm, ban ghi 4m, ghi hinh
da cong bé la tic phdm, ban ghi
am, ghi hinh da duoc phat hanh véi
sw dong y cda chu s& hiru quyén
tac gia, chd s& hitru quyén lién quan
dé phd bién dén cong ching véi
mot s6 lwong ban sao hop ly.

Piéu 22.2 cua Nghi dinh so
100/2006/ND-CP quy dinh vé
quyén céng bé tac pham

cia TPP chi néu ra cach
thirc truyén t&i cong ching
ma khong néu ra doi twong
dwgc truyén dén cong
chiung. Do d6, dinh nghia
cta TPP la rong hon so véi
dinh nghia cia Luat SHTT.

- bo6i v6éi dinh nghia
truyén dat tdc phdm dén
cong chiing, PLVN khong cé
dinh nghia cu thé vé déi
twong nay ma chi cé dinh
nghia vé Quyén truyén dat
tdc phdm dén céng chiing.

- DPoi v&i dinh nghia vé
Nguodi biéu dién: PLVN quy
dinh cac cha thé gom dién
vién, ca sy, nhac cong, vii
cong va nhitng nguwoi khac
trinh bay tdc phdm vin hoc,
nghé thuit 13 nguwoi biéu
dién, tuy nhién PLVN khong
c6 dinh nghia cu thé thé nao
la “trinh bay”. Trong khi
quy dinh cta TPP cu thé
hon vé cach thic trinh bay
nhw nhdp vai, hat, doc,
ngim, thé hién, dién xuit
hodc st dung cac hinh thirc
biéu dién khac.

- Pinh nghia vé Nha
san xudt ban ghi 4m cda
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clia cudc biéu dién hodc ban ghi 4m
téi cong chung, voi sw dong y cua
chu thé quyeén, va véi diéu kién 1a
ban sao dwgc dwa dén cong ching
v&i sO lwong hop ly.

Quyén cong bd tdc phdm hodc cho
phép nguwdi khac cong bd tac pham
quy dinh tai khoan 3 Diéu 19 cuia
Luat S& hitu tri tué la viéc phat
hanh tac phdm dén cong chung véi
s6 lwong ban sao di dé dap tng
nhu cau hop ly cda cong ching tuy
theo ban chit cta tic pham, do tac
gia, chu s& hiru quyén tac gia thuc
hién hodc do ca nhén, t6 chirc khac
thwc hién véi sw déng y cla tac gia,
chu s& hiru quyén tac gia

PLVN va TPP la twong thich
v&inhau;

- Vé dinh nghia “cong
b6”: PLVN khong c6 dinh
nghia vé cong b6 ma chi
dwa ra dinh nghia thé nao la
“tdc phdm, ban ghi 4m, ghi
hinh da cong bd” va quyén
céng bo tac phdm hodc cho
phép nguwoi khac céng bo
tdc phdm. Tuy nhién, cac
dinh nghia nay la chua
twong thich véi TPP khi ma
PLVN chi dwa ra dwoc dinh
nghia vé quyén va thé nao
la doi twong dwoc cong bo
ma khoéng néu rdé hoat dong
cong bé ban thin né cé
nhitng hanh vi, hoat dong
nao.
Pé xuit: B6 sung dinh
nghia vé phat séng, truyén
dat tic pham dén cong
ching, dinh hinh, ngwoi
biéu dién, ban ghi Am, nha
san xuat ban ghi am, cong
b6 vao quy dinh tai Diéu 4
caia Luat sé hiru tri tué
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Piéu 18.58: Quyén sao chép

Moi Bén phai quy dinh?® rang tac
gid, ngwoi bi€u dién, va nha san
xuat ban ghi 4m2% dwoc doc quyén
cho phép hodc cAm tit ca viéc sao
chép tac phdm, cudc biéu dién hoic
ban ghi 4&m cda minh theo bit ky
cach thirc hoac hinh thirc nao, bao
gom ca hinh thirc dién tu.

Piéu 20. Quyén tai san

1. Quyén tai san bao goém cac
quyén sau day:

a) Lam tac phdm phai sinh;

b) Biéu dién tic phdm trudc cong
chung;

c) Sao chép tac pham;

d) Phan phoi, nhidp khiu ban géc
hodc ban sao tac pham;

d) Truyén dat tac phim dén cong
ching bang phwong tién hiru
tuyén, vO tuyén, mang théng tin
dién t& hodc bat ky phwong tién ky
thuat nao khac;

e) Cho thué ban gbc hodc ban sao
tac phdm dién anh, chwong trinh
may tinh.

2. Cac quyén quy dinh tai khoan 1
biéu nay do tac gia, chd s& hitu
quyeén tac gia doc quyén thuc hién
hodc cho phép ngwoi khac thuwe
hién theo quy dinh cda Luat nay.
Khoan 2, Piéu 23 caa Nghi dinh
s60 100/2006/ND-CP

Quyén sao chép quy dinh tai diém c
khoan 1 Diéu 20 ctia Luat S& hitu
tri tué la quyén cta chd s& hiru
quyeén tac gia doc quyén thuc hién
hodac cho phép ngwoi khac thuc
hién viéc tao ra ban sao cua tac
pham bang bit ky phwong tién hay
hinh thirc nao, bao gom ca viéc lwu

Panh gia:

Twong thich

Quy dinh vé quyén doc
quyén sao chép va cAm tit ca
viéc sao chép twong thich
vé&i quy dinh cia PLVN

bé xuat: Khong

Article 4.2 - Authors

The Parties shall provide for
authors the exclusive right to
authorise or prohibit:

1. direct or indirect, reproduction
by any means and in any form, in
whole or in part of their works;

2. any form of distribution to the
public by sale or other transfer of
ownership of the original of their
works or of copies thereof;

3. any communication to the
public of their works, by wire or
wireless means, including the
making available to the public of
their works in such a way that
members of the public may access
them from a place and at a time
individually chosen by them.

Panh gia: Twong dwong

Cam két TPP vé quyén sao chép
la twong dwong véi cam két tai
Piéu 4.2.1 cua EVFTA

28 Pé rd rang hon, cac Bén hiéu rang phap luat moi bén co quyén quy dinh ring tic phdm, cudc biéu didn hodc ban ghl am noi chung hodc bét ky loai tac phdm, cudc biéu dién va
ban ghi am cu thé nao chi dwoc bao hd quyén tac gia, quyén lién quan khi dugc dinh hinh dudi mot h1nh thirc vét chat nao do.
29 Cum tir “tc gia, ngudi biéu dién, nha san xuit ban ghi Am” bao gdm ca nhirng ngudi thira ké quyén ctia ho ¢6 lién quan
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trit thwong xuyén hodc tam thoi
tac phAm dwdi hinh thic dién tir.

Piéu 18.59: Quyén truyén dat téi
cong chung

Khong phwong hai dén cac Diéu
11(1)(ii), Pitu 11bis(1)(i) va (ii),
biéu 11ter(1)(ii), Piéu 14(1)(ii), va
biéu 14bis(1) cta Cong wéc Berne,
moi Bén phai quy dinh cho tac gia
déc quyén cho phép hodc cim
truyén dat t&i cong ching tac phdm
cia minh, bang phwong tién vo
tuyén hodc hitu tuyén, bao gom ca
viéc pho bién dén cong chiung tac
phidm cta minh theo cdch ma coéng
ching c6 thé tiép cin cac tic phim
nay tir dia diém va tai thoi diém do
chinh ho lwa chon.30

Piéu 20. Quyén tai san

1. Quyén tai san bao goém cac
quyén sau day:

a) Lam tac phdm phai sinh;

b) Biéu dién tic phdm trudc cong
chung;

c) Sao chép tac pham;

d) Phan phoi, nhidp khiu ban géc
hodc ban sao tac pham;

d) Truyén dat tac phim dén cong
ching biang phwong tién hitu
tuyén, vO0 tuyén, mang thong tin
dién ti& hodc bat ky phwong tién ky
thuat nao khac;

e) Cho thué ban gdc hodc ban sao
tdc phdm dién anh, chwong trinh
may tinh.

2. Cac quyén quy dinh tai khoan 1
biéu nay do tac gia, chd s& hitu
quyén tac gia doc quyén thuc hién
hodac cho phép ngwoi khac thuc
hién theo quy dinh cta Luat nay.
biéu 23.4 caa Nghi dinh so6
100/2006/ND-CP

4. Quyén truyén dat tic phdm dén
cong ching bang phwong tién hiru
tuyén, vO0 tuyén, mang thong tin
dién tr hodc bat ky phwong tién ky
thuat ndo khac quy dinh tai diém d
khoan 1 Diéu 20 cia Luat S& hiru

Panh gia:
Twong thich
Pé xuat: Khong

Article 4.2 - Authors

The Parties shall provide for
authors the exclusive right to
authorise or prohibit:

1. direct or indirect, reproduction
by any means and in any form, in
whole or in part of their works;

2. any form of distribution to the
public by sale or other transfer of
ownership of the original of their
works or of copies thereof;

3. any communication to the
public of their works, by wire or
wireless means, including the
making available to the public of
their works in such a way that
members of the public may access
them from a place and at a time
individually chosen by them.

Panh gia: Twong dwong

Cam Kkét TPP vé quyén sao chép
la twong dwong véi cam két tai
Piéu 4.2.3 cua EVFTA

30 C4c Bén hiéu réng ban than hanh vi chi cung cf'lp cac trang thiét bi vat chit @é tao diéu kién hoac dé truyén dat khong dugc coi 1a hanh vi truyén dat dén cong chung theo cach
hiéu tai Chuong nay hay tai Cong udc Berne. Cac Bén ciing hiéu rang Diéu nay khong ngéan can viéc mot Bén ap dung Diéu 11bis(2) cia Cong udc Berne.

72




tri tué 1a quyén doc quyén thuc
hién cda chd s& hitu quyén tac gia
hodc cho phép nguwoi khac thuc
hién dé dwa tac phadm hodc ban sao
tac phdm dén céng ching ma céng
ching c6 thé tiép cin dwoc tai dia
diém va thoi gian do chinh ho lwa
chon

Piéu 18.60: Quyén phan phdi

Moi Bén phai quy dinh cho tac gia,
nguoi biéu dién va nha san xuit ban
ghi 4&m doc quyén cho phép hoidc
cAm pho bién dén cong ching ban
goc va ban sao3! tic phim, cudc
biéu dién va ban ghi 4m cta minh
thong qua viéc ban hodc cac hinh
thitrc chuyén giao quyén s& hitu
khac.

Piéu 20. Quyén tai san

1. Quyén tai san bao gom cac
quyén sau day:

a) Lam tac phdm phai sinh;

b) Biéu dién tic phdm truéc cong
ching;

c) Sao chép tac pham;

d) Phin phoi, nhip khiu ban goc
hodc ban sao tdc pham;

d) Truyén dat tdc phdm dén cong
ching bang phwong tién hitu
tuyén, vo tuyén, mang thong tin
dién t&r hodc bat ky phwong tién ky
thuat nao khac;

e) Cho thué ban géc hoic ban sao
tdc phdm dién anh, chwong trinh
may tinh.

2. Cac quyén quy dinh tai khoan 1
biéu nay do tac gia, chd s& hitu
quyén tac gia doc quyén thuc hién
hodac cho phép ngwoi khac thuc
hién theo quy dinh cta Luat nay.

Panh gia: Twong thich
Pé xuat: Khong

Article 4.2 - Authors

The Parties shall provide for
authors the exclusive right to
authorise or prohibit:

1. direct or indirect, reproduction
by any means and in any form, in
whole or in part of their works;

2. any form of distribution to the
public by sale or other transfer of
ownership of the original of their
works or of copies thereof;

3. any communication to the
public of their works, by wire or
wireless means, including the
making available to the public of
their works in such a way that
members of the public may access
them from a place and at a time
individually chosen by them.

Panh gia: Twong dwong

Cam két TPP vé quyén sao chép
la twong dwong véi cam két tai
Piéu 4.2.2 cua EVFTA

Piéu 18.61: Khong thir bac
Mobi Bén phai quy dinh rang trong

Panh gia: Khéong twong
thich

31 Cach dién dat “ban sao” va “ban géc va ban sao” trong pham vi quyén phan phdi ctia Diéu nay chi lién quan dén nhitng ban sao da dugc dinh hinh va c6 thé dwa vao luu thong

duéi dang vat thé hiru hinh.
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treong hop can sw cho phép tir ca
phia tac gid cua tic phdm cé trong
ban ghi 4m va ngudi biéu dién hoic
nha san xuit c6 quyén s& hiru déi
véi ban ghi am do:

(a) su cho phép cua tac gia chwa du
ma can c6 ca sw cho phép clia nguoi
biéu dién hodc nha san xuit; va

(b) s cho phép cia ngudi biéu dién
hodc nha san xuit chwa di ma can
c6 ca sy cho phép cua tac gia.

PLVN hién khong cé6 quy
dinh r6 rang, cu thé vé
treong hop cung mot doéi
twong dwoc bado hd quyén
tac gia nhwng cé nhiéu chu
thé cung hwdng quyén khac
nhau cling nhw th bac cia
cac cha thé khac nhau nay
d6i voi déi twong dwoc sé
hiru.

bé xuit: Bo quy dinh dinh
nay thanh mét diéu luit
riéng trong Luat s& hiru tri
tué

Piéu 18.62: Quyén lién quan

1. Mdi Bén phai danh cac quyén cla
ngudi biu dién va nha san xuit ban
ghi am quy dinh tai Chwong nay:
cho nguwoi biéu dién va nha san xuit
ban ghi am la cong dan32 cta Bén
khac; cho cudc biéu dién hodc ban
ghi 4m cong b6 lan dau tién hodc
dinh hinh I4n d4u tién33 trong pham
vi 1lanh th6é cia Bén khac.34 Cudc
biéu dién hodc ban ghi am dwoc coi
la cong b6 lan dau tién trong pham
vi lanh tho cia mot Bén khi n6 dwoc
cong bd trong pham vi lanh thé cta
Bén d6 trong vong 30 ngay ké tiwr
ngay céng bo lan dau.

Piéu 13. Tac gia, chu s& hiru
quyén tac gia c6 tic pham dworc
bao ho quyén tac gia

1. T6 chirc, cd nhin c6 tdc phidm
dwgc bdo hd quyén tac gia gom
nguoi trec ti€p sang tao ra tac
phim va chu s& hitu quyén tac gia
quy dinh tai cac diéu tir Diéu 37
dén Diéu 42 cta Luit nay.

2. Tac gia, cha s& hitu quyén tac gia
quy dinh tai khoan 1 Piéu nay gom
td chirc, ca nhan Viét Nam; to chirc,
ca nhan nwdc ngoai cd tic phidm
dwgc cong bo lan dau tién tai Viét
Nam ma chwa dwoc cong bo & bit
ky nwéc nao hodac dwoc céng bo

Panh gia:
Twong thich
bé xuat: Khong

Article 4.3 - Performers

The Parties shall provide for
performers the exclusive right to
authorise or prohibit:

1. the fixation of
performances;

their

2. direct or indirect, reproduction
by any means and in any form, in
whole or in part of fixations of
their performances;

3. distribution to the public, by

sale or other transfer of
ownership, fixations of their
performances;

4. the making available to the

32 i myc dich dap tung cac diéu kién quy dinh tai Diéu nay, lién quan dén ngudi biéu didn, mot Bén c6 thé coi “cong dan” 1a nhirng ngudi dap ung duoc cac diéu kién quy dinh

tai Piéu 3 Hiép u6c WPPT.

33 V6i muc dich cua biéu nay, dinh hinh dugc hiéu 1a viéc hoan chinh bang géc hodc tuong tu.

¥ Pérd rang hon, tai khoan nay, lién quan dén cudc biéu dién hodc ban ghi am dugc cong b6 1an dau hodc duogc dinh hinh 1an dau trong pham vi lanh thd cia mot Bén, mot Bén cb
thé ap dung cac tidu chuan cong bd, hoic thay vao do, cac tiéu chuan dinh hinh, hodc ca hai. Dé rd rang hon, pht hop véi quy dinh tai Diéu 18.8 (Pdi xtr qudc gia), mdi Bén phai
danh cho cudc biéu din va ban ghi am cong bd 1an dau hoac dinh hinh lan dau trong pham vi lanh thd cua Bén khéc su déi xur khong kém thuan lgi hon sy ddi xt danh cho cudc
biéu dién hodc ban ghi 4m céng bd 1an dau hodc dinh hinh 1an diu trong pham vi ldnh thd ctia minh

74




2. M6i Bén phai quy dinh nguoi
biéu dién duoc doc quyén cho phép
hodc cdm:

(a) phat song va truyén dat t&i cong
ching cudc biéu dién chwa dwoc
dinh hinh cda ho, trir trweong hop
cudc biéu dién dé 1a cudc biéu dién
dé phat song; va

(b) dinh hinh cudc biéu dién chua
dwoc dinh hinh cda ho.

3. (a) Mbi Bén phai quy dinh cho
nguoi biéu dién va nha san xuit ban
ghi 4m dwoc doc quyén cho phép
hodc cAm phat s6ng hodc bat ky viéc
truyén dat nao t&i cdéng chung cudc
biéu dién hodc ban ghi Am cua ho,
biang phwong tién vd tuyén hoic
hitu tuyén,3536 va pho bién tdi cong
ching cudc bi€u dién hodc ban ghi
am theo cach ma cong ching c6 thé
ti€p can tir dia diém va tai thoi diém
do chinh ho lwa chon.

(b) Bat ké cac quy dinh tai diém (a)
va biéu 18.65 (Han ché va ngoai 1€),
viéc 4p dung quyén tai diém (a) doi
voi viéc truyén din twong tw
(analog) va phat séng mién phi
khéng twong tac, cac han ché va
ngoai lé ciia quyén nay doéi véi cac

dong thoi tai Viét Nam trong thoi
han ba mwoi ngay, ké tir ngay tac
phidm do6 dwgc cong bé 1an dau tién
& nuwdc khac; té chirc, ca nhan nwéc
ngoai c¢6 tdc phdm dwoc bao ho tai
Viét Nam theo diéu wéc quéc té vé
quyén tac gida ma Cong hoa xa hoi
cht nghia Viét Nam la thanh vién
Piéu 29, Luiat s& hiru tri tué:
Quyén ctia ngwoi biéu dién

1. Nguoi biéu dién dong thoi 1a chu
dau tuw thi c¢6 cac quyén nhin than
la cAc quyén tai san doi véi cudc
biéu dién; trong tredmg hop ngudi
biu dién khong dong thoi 1a chu
dau tw thi ngudi biéu dién cd cac
quyén nhan thin va chu dau tw cé
cac

quyén tai san déi v&i cudc biéu
dién.

2. Quyén nhin than bao goém cac
quyén sau day:

a) Puwoc gidi thiéu tén khi biéu
dién, khi phat hanh ban ghi 4m, ghi
hinh, phat séng cudc biéu dién;

b) Bao vé sw toan ven hinh twong
biéu dién, khéng cho ngwdi khac
stra chira, cit xén hodc xuyén tac
dudi bit ky hinh thirc nao giy

public, by wire or wireless means,
in such a way that members of the
public may access them from a
place and at a time individually
chosen by them of fixations of
their performances;

5. the broadcasting by wireless
means and the communication to
the public of their unfixed
performances, except where the
performance is itself already a
broadcast performance.

Article 4.4 - Producers of
phonograms

The Parties shall provide for
phonogram producers the

exclusive right to authorise or
prohibit:

1. direct or indirect, reproduction
by any means and in any form, in
whole or in part of their
phonograms;

2. distribution to the public, by
sale or other transfer of
ownership, their phonograms,
including copies thereof;

3. the making available to the
public, by wire or wireless means,
in such a way that members of the

35 Pdi voi viée phat song va truyén dat dén cong chiing, mot Bén c6 thé dap tng nghia vu béng cach ap dung Diédu 15(1) va Didu 15(4) cua Hiép u6c WPPT va cling c6 thé ap dung
bicu 15(2) cua Hi¢p udc WPPT, voi dicu kién viéc ap dung nay duoc thyc hién theo cach thuéc phu hop vadi cac nghia vu ciia Bén d6 theo Dicu 18.8 (Poi xr quoc gia)
36 Pé 5 rang hon, nghia vu quy dinh tai khoan nay khong bao gdm phat song hodc truyén dat dén cong chung, béng phuong tién hiru tuyén hay v tuyén, 4m thanh hodc su tai hién

clia Am thanh dugc dinh hinh trong ban ghi am chira trong tac phim dién anh hodc tac phdm nghe nhin khac.
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hoat dong nhw vay, sé do phap luat
ctia moi Bén quy dinh.37

phwong hai dén danh dy va
uy tin clia ngudi biéu dién.

3. Quyén tai sadn bao gom doc
quyén thwc hién hodc cho phép
nguoi khac thwe hién cic quyén
sau day:

a) Pinh hinh cudc biéu dién truc
ti€p ctia minh trén ban ghi 4m, ghi
hinh;

b) Sao chép truc tiép hodc gian tiép
cudc biéu dién clla minh da dwoc
dinh hinh trén ban ghi am, ghi
hinh;

c) Phat song hodc truyén theo cach
khiac dén cong ching cudc biéu
dién cta minh chwa dwoc dinh
hinh ma cong ching cé thé tiép cin
duwoc, trir treong hop cudc biéu
dién d6 nham muc dich phat séng;
d) Phan phoi dén céng ching ban
gdc va ban sao cudc biéu dién cuia
minh thong qua hinh thitc ban, cho
thué hodc phan phéi bang bit ky
phwong tién ki thuat nao ma cong
chung c6 thé tiép can duorc.

Piéu 30. Quyén cuia nha san xuat
ban ghi am, ghi hinh

1. Nha san xudt ban ghi 4m, ghi
hinh ¢6 doc quyén thuc hién hoac
cho phép nguoi khac thuce hién cac
quyén sau day:

a) Sao chép truec ti€p hoac gidn tiép

public may access them from a
place and at a time individually
chosen by them of their
phonograms

Panh gia: Twong dwong

Cam két TPP vé quyén cua
nguwdi bi€u dién 1a twong
dwong véi cam két tai Diéu 4.3
va 4.4 cua EVFTA

37 Véi muc dich cua dlem nay, c4c Bén hiéu ring mot Bén co thé quy dinh vé tai truyen dén viéc phat song mién phi khong tuong tac, voi diéu kién viéc tai truyen dan nay dugc co
quan c6 tham quyen vé truyén thong cua Bén do cép phép hop phap; bat ky chu thé nao lién quan dén viéc tai truyén dan phaituan thu cac quy tic, quyét dinh, quy dinh cta co
quan c6 tham quyén do;va viéc tai truyén dan khong bao gom viéc truyén va truy cp qua Internet. Dé chic chin hon, chi thich nay khong han ché kha ning tan dung cac quy dinh

tai diém nay ctia mot Bén.
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ban ghi am, ghi hinh cia minh;

b) Nhip khiu, phan phéi dén céng
ching ban géc va ban sao ban ghi
am, ghi hinh ctia minh théng qua
hinh thitc ban, cho thué hoac phan
phdi bang bit ky phuwong tién ky
thudt nao ma coéng ching c6 thé
ti€p can duoc.

Article 4.5 - Broadcasting
organisations

Each  Party shall provide
broadcasting organisations with
the exclusive right to authorise or
prohibit:

1. the fixation of their broadcasts;

2. the reproduction of fixations of
their broadcasts;

3. distribution to the public of
fixations of their broadcasts; and

4. the rebroadcasting of their
broadcasts by wireless means

Article 4.6 -Broadcasting and
Communication to the Public

Each Party shall provide a right in
order to ensure that a single
equitable remuneration is paid by
the user, if a phonogram
published for commercial
purposes, or a reproduction of
such phonogram, is used for
broadcasting by wireless means
or for any communication to the
public, and to ensure that this
remuneration is shared between
the relevant performers and
phonogram producers. Each Party
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may, in the absence of agreement
between the performers and
phonogram producers, lay down
the conditions as to the sharing of
this remuneration between them.
Panh gia: TPP khong cam két vé
quyén cta td chirc phat song va
viéc phat séng va truyén dat tac
pham dén cong chung

Piéu 18.63: Tho¢i han bao ho
quyén tac gia, quyén lién quan
Moi Bén phai quy dinh rang, thoi
han bido hd tdc phidm, cudc biéu
dién, hodc ban ghi Am dwoc tinh38
nhw sau:

(a) trén co s& doi nguoi, thi thoi
han dwoc bao ho khéng it hon cudc
doi tac gia va 70 nam sau khi tac gia
chét;39 va

(b) khong trén co s& doi nguoi, thi
thoi han bao hd la:

(i) khong it hon 70 nam, ké tir khi
két thic nam dwong lich clda lan
cong b6 hgp phap dau tién*® tac
phdm, cudc biéu dién hodc ban
ghi am; hoac

(ii) trwong hop khong cong bd
trong vong 25 nam ké tir khi tao ra
tac phdm, cudc biéu dién hoic ban

Piéu 27. Thoi han bao hd quyén
tac gia

1. Quyén nhin than quy dinh tai
cac khoan 1, 2 va 4 DPiéu 19 cua
Luat nay dwoc bao ho vo thoi han.
2. Quyén nhan thin quy dinh tai
khoan 3 DPiéu 19 va quyén tai san
quy dinh tai Piéu 20 ctia Luat nay
c6 thoi han bao ho nhw sau:

a) Tac phadm dién anh, nhiép anh,
my thuit &ng dung, tic pham
khuyét danh c6 thoi han bdo ho la
bdy muwoi lam nam, ké tir khi tac
phdm duwgc cong bo lan dau
tién; d6i véi tic phdm dién anh,
nhiép anh, my thudt ng dung
chwa dwoc cong bé trong thoi han
hai mwoi 1am nam, ké tir khi tac
phdm dwoc dinh hinh thi thoi han
bao ho 1a mét tram nam, ké tir khi

Panh gia: Twong thich mot
phan
- Doi véi tac phdm dién
anh, nhi€p anh, my thuit
rng dung, tic pham Khuyét
danh 13 75 nam ké tir khi
tac phdm dwogc cong bo lan
dau va néu chwa dwoc cong
bo trong thoi han hai muwoi
lam nam, k& tir khi tac
phdm dwoc dinh hinh thi
thoi han bao ho 1a 100 nam
ké tir khi dwoc dinh hinh.
Quy dinh v&i d6i twong nay
twong thich véi quy dinh
ctua TPP.
- Doi véi cac tic pham
con lai thi thoi han bao ho

Article 4.7 - Term of protection

1. The rights of an author of a
literary or artistic work within
the meaning of Article 2 of the
Berne Convention shall run for
the life of the author and for at
least 50 years after his death,
irrespective of the date when the
work is lawfully made available to
the public.

2. In the case of a work of joint
authorship, the term referred to
in paragraph 1 shall be calculated
from the death of the last
surviving author.

3. The rights of performers shall
expire not less than 50 years after
the date of the performance.
However,

- if a fixation of the performance

3Pérd rang hon, dé thyc thi Bidu nay, mdt Bén khong bi ngén can thuc hién cac hoat dong quang ba cho viéc st dung va khai thac hop phap tac phém, cudc biéu dién hoic ban
ghi 4m & mirc d6 nhét dinh trong sudt thoi gian bao hd, pht hop v6i Diéu 18.65 (Gidi han va ngoai 18) va cac nghia vu qudc té cua Bén do.

39 C4c Bén hiéu rang néu mot Bén quy dinh cho cong dén ctia ho thoi han bao hd quyén tic gia viot qua 70 ndm sau khi tac gia chét, khong quy dinh nao tai Didu nay hodc Piéu
18.8 (Pdi xir qubc gia) loai trir Bén d6 ap dung Diédu 7.8 ciia Cong wdc Berne lién quan dén thoi han vurgt qué thoi han bao hd quy dinh tai diém nay vé bao ho tac pham ciia Bén

khac.

40 Pé 13 rang hon, v&i muyc dich cua diém (b), néu phap luat ciia mot Bén quy dinh thoi han bao ho bit dau tir ngay dinh hinh chir khong phai tir ngay cong bd hop phapdau tién, thi
Bén d6 c6 thé tiép tuc tinh thoi han bao ho tir ngay dinh hinh.
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ghi am, thi thdi han bao ho
khong it hon 70 ndm ké tir khi két
thic ndm dwong lich ma tac
pham, cudc bi€u dién, hodc ban ghi
am do dwoc tao ra.4!

tac phdm dwoc dinh hinh; déi véoi
tic phdm Kkhuyét danh, khi cac
thong tin vé tac gid xuit hién thi
thoi han bao hd dwoc tinh theo quy
dinh tai diém b khoan nay;

b) Tac phdm khong thudc loai hinh
quy dinh tai diém a khoan nay cé
thoi han bao hé 1a sudt cudc doi tac
gid va nam muwoi nam tiép theo
nam tac gid chét; truong hop tac
phdm c6 dong tac gia thi thoi han
bao hd chdm dit vao nam thi nam
muwoi sau ndm déng tic gid cubi
cung chét;

c) Thoi han bado ho quy dinh tai
diém a va diém b khoadn nay chim
dit vao thoi diém 24 gio ngay 31
thang 12 cGia nam cham dat thoi
han bado ho quyén tac gia.

Piéu 34. Thoi han bao hd quyén
lién quan

Quyén cua nguwoi biéu dién dwoc
bao ho nam mwoi nam tinh tir nam
tiép theo nam cudc biéu dién dwoc
dinh hinh.

2. Quyén ctiia nha san xuit ban ghi
am, ghi hinh dwoc bao hé nam
muwoi nam tinh tir ndm tiép theo
nam céng bé hodc nim mwoi ndm
k€ tr nam tiép theo nam
ban ghi am, ghi hinh dwoc dinh
hinh néu ban ghi 4m, ghi hinh chwa
dwogc cong bo.

3. Quyén cda t6 chic phat song

la suét cudc doi tac gia va
50 ndm tiép theo sau khi
tac gid chét. Quy dinh vé
thoi han bao hd déi véi cac
déi twong nay thap hon so
voi thoi han 70 nam cua

TPP.

P6i véi quyén cuha
ngudi  biu  dién,
quyén cua nha san
xudt ban ghi 4m, ghi
hinh, quyén cda to6
chtrc phat song, thoi
han bao ho la 50 nam
tinh tir nam tiép theo
cudc biéu dién dwoc
dinh hinh hodc ban
ghi am, ghi hinh dwoc
cong bd hodc chwong
trinh phat séng duoc
cong bd. Thoi han nay
12 ngin hon so véi
thoi han 70 nam ma
TPP dua ra.

Panh gia: Nang thoi han
bdo hé cua cac doi twong
dwoc quy dinh tai Diéu
27.2.b va Piéu 34 cua Luit
so hiru tri tué 1én 70 nam
thay vi 50 nam nhw hién

is lawfully published or lawfully
communicated to the public
within this period, the rights shall
expire not less than 50 years from
the date of the first such
publication or the first such
communication to the public,
whichever is the earlier,

4. The rights of producers of
phonograms shall expire not less
than 50 years after the fixation is
made. However, if the phonogram
has been lawfully published
within this period, the said rights
shall expire not less than 50 years
from the date of the first lawful
publication.

If no lawful publication has taken
place  within  the  period
mentioned in the first sentence,
and if the phonogram has been
lawfully communicated to the
public within this period, the said
rights shall expire not less than
50 years from the date of the first
lawful communication to the
public.

5. The rights of broadcasting
organisations shall expire not less
than 50 years after the first
transmission of a broadcast,
whether this broadcast is
transmitted by wire or over the

“1Pérd rang hon, mdt Bén cé thé tinh thoi han bao hd cho bét ky tac ph?im khuyét danh hoac tac phém su dung but danh hodc tac phém cod déng tac gid nao theo quy dinh tai Piéu
7(3) hodc Diéu 7his cia Cong udc Berne, vdi dicu kién 1a Bén d6 tién hanh bao hd s6 ndm tuong tng nhu quy dinh tai di€u nay

79




dwoc bao ho nam mwoi nam tinh
tlr ndm tiép theo ndm chwong trinh
phat séng dwoc thuc hién.

4. Th&i han bao ho quy dinh tai cac
khoan 1, 2 va 3 DPiéu nay chdm dut
vao thoi diém 24 gio ngay 31 thang
12 ctia ndm chidm durt thoi han bao
ho cac quyén lién quan.

nay

air, including by cable or satellite.

6. The rights of producers of the
first fixation of a film shall expire
not less than 50 years after the
fixation is made. However, if the
film is lawfully published or
lawfully communicated to the
public during this period, the
rights shall expire not less than
50 years from the date of the first
such publication or the first such
communication to the public,
whichever is the earlier. The term
‘film’ shall designate a
cinematographic or audiovisual
work or moving images, whether
or not accompanied by sound.

7. The terms laid down in this
Article shall be calculated from
the first of January of the year
following the event which gives
rise to them.

Panh gia: Khong twong dwong.
- Thoi han dwore tinh theo co sé
doi ngwoi caa TPP (70 nam)
lau hon thoi han tinh theo cor
s& doi ngwoi cuia EVFTA (50
nam);

- Thoi han khong dwoc tinh
theo co’' s& doi ngwoi cua TPP
(la 70 nam) lau hon the¢i han
khong tinh theo co s& doi
ngwoi caa EVFTA (la 50 nam).

piéu 18.64: Ap dung Pbiéu 18
Cong wéc Berne va Piéu 14.6

Panh gia: Twong thich
Luat SHTT Viét Nam twong
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Hiép dinh TRIPS

Moi Bén phai 4p dung Diéu 18 cta
Céng wdc Berne va biéu 14.6 cha
Hiép dinh TRIPS, v&i nhirng stva doi
thich hop, do6i véi tac phdm, cudc
bi€u dién va ban ghi 4m va cac
quyén va sw bao ho déi védi cac doi
twong do theo quy dinh tai Muc nay.

thich véi cac quy dinh cta
Cong wdc Berne va TRIPS, do
d6 cling twong thich véi quy
dinh tai diéu nay cta TPP.
bé xuat: Khong

Piéu 18.65: Gi¢i han va ngoai 1é

1. Theo quy dinh tai Muc nay, moi
Bén phai xac dinh cac gi¢i han hoac
ngoai 16 d6i v&i cadc quyén doc
quyén trong nhirng treong hop dic
biét cu thé ma khéng mau thuin véi
viéec khai thac binh thwong tac
phdm, cudc biéu dién hoic ban ghi
am, va khoéng gdy phwong hai mét
cach bat hop ly dén lgi ich hop
phép cua chi thé quyén.

2. biéu nay khong thu hep ciing
khong mé rong pham vi 4p dung
cac gioi han va ngoai 1é duoc phép
cia Hiép dinh TRIPS, Cong wéc
Berne, Hiép wéc WCT, hodc Hiép
woc WPPT

biéu 25. Cac trwong hop s
dung tac phadm da cong bé kKhong
phai xin phép, khong phai tra
tién nhuin but, thu lao

1. Cac trwong hop s dung tac
phdm da céng bo khong phai xin
phép, khdng phai tra tién nhuin
but, thu lao bao gom:

a) Tw sao chép mot ban nham muc
dich nghién ctru khoa hoc, giang
day ctia ca nhan;

b) Trich dan hgp Iy tic phAm ma
khong lam sai y tac gid dé binh
luin hodc minh hoa trong tac pham
cuia minh;

c) Trich dan tic phdm ma khong
lam sai y tac gia dé viét bao, dung
trong 4n pham dinh Kky, trong
chwong trinh phat thanh, truyén
hinh, phim tai liéu;

d) Trich dan tic phadm dé gidng day
trong nha trweong ma khong lam sai
y tac gia, khong nham muc dich
thwong mai;

d) Sao chép tadc phdm dé lwu triv
trong thw vién véi muc dich nghién
cliru;

e) Biéu dién tic phdm san khiuy,

Panh gia: Twong thich

Cac ngoai lé duwoc quy dinh
tai Diéu 25 va DPiéu 32 cla
Luat s& hitu tri tué Viét Nam
twong thich véi cac quy dinh
cia TRIPS va Coéng woc
Berne, WCT va WPPT va do
d6 cling phu hop véi quy
dinh nay ctua TPP.

Pé xuat: Khong

Article 4.10 - Exceptions and
limitations

1. The Parties may provide for
limitations or exceptions to the
rights set out in  the
Articles 4.2 - 4.6 only in certain
special cases which do not conflict
with a normal exploitation of the
subject matter and do not
unreasonably  prejudice  the
legitimate interests of the right
holders in accordance with the
conventions and international
Treaties to which they are Parties.

2. The Parties shall provide that
acts of reproduction referred to in
Articles 4.2 to 4.6, which are
transient or incidental, which are
an integral and essential part of a
technological process and the sole
purpose of which is to enable

(a) a transmission in a network
between third parties by an
intermediary, or

(b) a lawful use of a work or other
subject-matter to be made, and
which have no independent
economic significance, shall be
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loai hinh biéu dién nghé thuat khac
trong cac buodi sinh hoat van hoa,
tuyén truyén c6 dong khong thu
tién dwdi bat ky hinh thirc nao;

g) Ghi 4m, ghi hinh tryc tiép budi
biéu dién dé dwa tin thoi sw hoic
dé giang day;

h) Chup anh, truyén hinh tac pham
tao hinh, kién trdc, nhiép anh, my
thuat rng dung dwoc trwng bay tai
noi cong cong nham gidi thiéu hinh
anh cda tac pham do;

i) Chuyén tdc pham sang chir noi
hodc ngén ngit khac cho nguoi
khiém thi;

k) Nhip khiu ban sao tic phdm cta
nguwoi khac dé st dung riéng.

2. To chirc, cd nhan s dung tac
phdm quy dinh tai khodn 1 Diéu
nay khong dwgc lam anh hwdng
dén viéc khai thac binh thwong tac
phim, khéng giy phwong hai dén
cac quyén cua tac gia, chua s& hiru
quyeén tac gia; phai théng tin vé tén
tac gia va ngudn goc, xuit xi cla
tac phim

3. Cac quy dinh tai diém a va diém
d khoan 1 biéu nay khéng ap dung
déi véi tac phdm kién truc, tac
phidm tao hinh, chwong trinh may
tinh

biéu 32. Cac trwong hop sw
dung quyén lién quan Kkhong
phai xin phép, khong phai tra
tién nhuin but, thu lao

1. Cac trwomg hop st dung quyén

exempted from the reproduction
right provided for in Articles 4.2
to 4.6.

Panh gia: Twong dwong

Cam két TPP la twong dwong
véi cam két EVFTA vé cac
trwong ho’p ngoai lé.
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lién quan khong phai xin phép,
khong phai tra tién nhuin but, thu
lao bao gom:

a) Tw sao chép mot ban nham muc
dich nghién cttu khoa hoc cia ca
nhan;

b) Tw sao chép mot bAn nham muc
dich giang day, trir trwong hop
cudc bi€u dién, ban ghi am, ghi
hinh, chwong trinh phat séng da
dwoc cobng bo dé giang day;

c) Trich dan hop ly nham muc dich
cung cap thong tin;

d) T6 chic phat séng tw lam ban
sao tam thoi dé phat song khi dwoc
hwdng quyén phat song.

2. T6 chirc, cad nhan st dung quyén
quy dinh tai khoan 1 Diéu nay
khong dwoc lam anh hwdng dén
viéc khai thac binh thwong cudc
biéu dién, ban ghi 4m, ghi hinh,
chwong trinh phat song va khong
gdy phwong hai dén quyén cuta
ngudi bidu dién, nha san xuit ban
ghi 4m, ghi hinh, t6 chirc phat song.

Article 4.11 - Artists' Resale
Right in Works of Art

1. The Parties may provide, for
the benefit of the author of an
original work of art, a resale right,
to be defined as an inalienable
right, to receive a royalty based
on the sale price obtained for any
resale of the work, subsequent to
the first transfer of the work by
the author.
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2. The right referred to in
paragraph 1 shall apply to all acts
of resale involving as sellers,
buyers or intermediaries art
market professionals, such as
salesrooms, art galleries and, in
general, any professional dealers
in works of art.

3. The Parties may provide that
the right referred to in paragraph
1 shall not apply to acts of resale
where the seller has acquired the
work directly from the author less
than three years before that
resale and where the resale price
does not exceed a certain
minimum amount.

4. The protection provided in
paragraph 1 may be claimed in a
Party only if legislation in the
Party to which the author belongs
so permits, and to the extent
permitted by the Party where this
protection is claimed. The
procedure for collection and the
amounts shall be a matter for
determination by national
legislation.

Panh gia: TPP khong c6 cam két
vé quyén cua tac gia doi voi tac
pham nghé thuit trong trwong
hop ban lai taic phim nghé
thuat.

Piéu 18.66: Sw can bang trong hé
thong quyén tac gia, quyén lién
quan

Piéu 25. Cac trwong hop sw
dung tac phAm di cong bé Khong
phai xin phép, khong phai tra

Panh gia: Twong thich
Pbé xuit: Khong
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Méi Bén phai no luc dé dat dwoc su
can bang thich hop trong hé théng
quyén tac gid va quyén lién quan
clia minh, k& ca bang cach gi¢i han
hodc ngoai 1& phu hop véi Diéu
18.65 (Gi¢i han va ngoai 1€), bao
gom ca nhitng gi¢i han va ngoai 1é
trong moi truwong s6, xem xét cin
trong cac muc dich hgp phéap ching
han nhw: phé binh; binh luan; dwa
tin; gidng day, hoc tap, nghién ctru,
va cac muc dich twong ty khac; va
tao diéu kién tiép cin véi tic phdm
dwoc cong bé cho ngwdi mu, nguoi
khiém thi, hay ngwoi c6 cac khuyét
tat khac khong thé doc dworc tai liéu
in.4243

tién nhuin but, thu lao

1. Cac trwong hop s dung tac
phdm da céng bo khong phai xin
phép, khéng phdi trd tién nhuin
but, thu lao bao gom:

a) Tw sao chép mdt ban nham muc
dich nghién ctu khoa hoc, giang
day cda ca nhan;

b) Trich dan hop ly tic phdm ma
khong lam sai y tic gid dé binh
luin hodc minh hoa trong tac pham
cia minh;

c) Trich din tic phAm ma khong
lam sai y tac gid dé viét bao, dung
trong 4n phiam dinh ky, trong
chwong trinh phat thanh, truyén
hinh, phim tai liéu;

d) Trich dan tac phdm dé gidng day
trong nha trwong ma khong lam sai
y tac gia, khong nham muc dich
thwong mai;

d) Sao chép tic phdm dé lwu triv
trong thw vién voi muc dich nghién
clru;

e) Biéu dién tic phdm san khiu,
loai hinh biéu dién nghé thuat khac
trong cac buodi sinh hoat van hoa,
tuyén truyén c6 déng khong thu
tién dwdi bat ky hinh thirc nao;

g) Ghi 4m, ghi hinh truc ti€p buoi
biéu dién dé dwa tin thoi sw hoic

42 Nhu duoc ghi nhan trong Hiép woc Marrakesh vé tao diéu kién tié}? can tac phcfm dd xudt ban cho nguwoi mil, nguoi khiém thi va nguoi khéng doc dwoc tai liéu in, thdng qua
ngdy 27/6/2013 tai Marrakesh (Hiép udc Marrakesh). Cac bén thira nhan rang mot sé Bén tao thudn lgi cho cac tac phim dudi cac dang thirc c6 thé tiép can dugc cho nhimng dbi
tuong thu huong ngoai cac yéu cau cua Hiép wéc Marakesh
3 Pé rd rang hon, viéc sir dung c6 yéu té thwong mai, trong nhitng trudng hop thich hop, co thé dugc coi 1a muyc dich hop phap theo quy dinh ciia Diéu 18.65 (Gi6i han va ngoai
1¢).
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dé giang day;

h) Chup anh, truyén hinh tic pham
tao hinh, kién trdc, nhiép anh, my
thuat rng dung dwoc trwng bay tai
noi cdng cong nham gidi thiéu hinh
anh cda tic pham do;

i) Chuyén tdc pham sang chit noi
hodc ngén ngit khac cho nguoi
khi&m thi;

k) Nhép khiu ban sao tic phdm cua
nguwoi khac dé st dung riéng.

2. TO chirc, cd nhan s& dung tac
phdm quy dinh tai khodn 1 Diéu
nay khong dwgc lam anh hwéng
dén viéc khai thac binh thwong tac
phim, khéng giy phwong hai dén
cac quyén cua tac gia, chu s& hiru
quyeén tac gia; phai thong tin vé tén
tac gia va ngudn goc, xuit xi cla
tac pham

3. Cac quy dinh tai diém a va diém
d khoan 1 Diéu nay khoéng ap dung
déi véi tac phdm kién truc, tac
phidm tao hinh, chwong trinh may
tinh

biéu 32. Cac trwong hop sw
dung quyén lién quan Khong
phai xin phép, khong phai tra
tién nhuén but, thu lao

1. Cac trwong hop st dung quyén
lién quan khong phai xin phép,
khong phai tra tién nhuin but, thu
lao bao gom:

a) Tw sao chép mdt ban nham muc
dich nghién ctu khoa hoc cua ca
nhan;
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b) Tw sao chép mot ban nham muc
dich giang day, trir trwong hop
cudc biéu dién, ban ghi 4m, ghi
hinh, chwong trinh phat séng da
dworc cong bo dé giang day;

c) Trich dan hop ly nham muc dich
cung cip thong tin;

d) Té chirc phat séng tw lam ban
sao tam thoi dé phat song khi dwoc
hwéng quyén phat séng.

2. T6 chixc, ca nhan st dung quyén
quy dinh tai khodn 1 Diéu nay
khong dwoc lam anh hwéng dén
viéc khai thac binh thwdng cudc
biéu dién, ban ghi 4m, ghi hinh,
chuwong trinh phat séng va khong
gidy phwong hai dén quyén cua
ngudi biéu dién, nha san xuit ban
ghi 4m, ghi hinh, t6 chirc phat song.

Piéu 18.67: Chuyén giao théng
qua hop déong

Mbi Bén quy dinh rang déi véi
quyén tac gia va quyén lién quan,
bat ky ngwoi nao c6 dugc hodc ndm
gitr bat ky quyén kinh té nao** doi
v&i tdc phdm, cudc biéu dién hoic
ban ghi am:

(a) c6 thé chuyén giao mot cach tw
do va riéng ré quyén do6 thong qua
hop dong; va

(b) c6 thé thwc hién quyén dé duédi
tén minh va dwoc hwdng day du cac
loi ich phéat sinh tir quyén d6 théng
qua hop dong, bao gom ca hop dong

Piéu 45. Quy dinh chung vé
chuyén nhwong quyén tac gia,
quyén lién quan

1. Chuyén nhwong quyén tac gia,
quyeén lién quan la viéc cht s& hitu
quyén tac gia, chi s& hitu quyén
lién quan chuyén giao quyén s&
hiru doi véi cac quyén quy dinh tai
khoan 3 biéu 19, biéu 20, khoan 3
piéu 29, Piéu 30 va biéu 31 cua
Luit nay cho t6 chirc, ca nhin khac
theo hop déng hoac theo quy dinh
cua phap luat c6 lién quan.

2. Tac gid khong dwgc chuyén
nhwong cidc quyén nhan thin quy

Panh gia: Twong thich
bé xuit: Khong

% P¢ rd rang hon, quy dinh nay khong anh huong dén viéc thuce thi cic quyén nhan than.
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lao dong 1a co s& tao ra tic pham,
cudc biéu dién hodc ban ghi 4m.45

dinh tai Diéu 19, trir quyén cong bd
tac phdm; nguwoi biu dién khong
dwoc chuyén nhwong cac quyén
nhan than quy dinh tai khoan 2
biéu 29 cua Luit nay

3. Trong trwong hop tic pham,
cudc biéu dién, ban ghi 4m, ghi
hinh, chwong trinh phat séng cé
déng chu s& hiru thi viéc chuyén
nhwong phai cé sy thoa thuan cua
tat cd cac dong chu s& hiru; trong
treong hop cé dong chd sé hiru
nhung tadc phdm, cudc biéu dién,
ban ghi am, ghi hinh, chwong trinh
phat séng cé cac phan riéng biét c6
thé tach ra st dung doc lap thi chu
s& hitru quyén tac gia, chd s& hiru
quyén lién quan c6 quyén chuyén
nhwong quyén tac gia, quyén lién
quan doi véi
phin riéng biét cia minh cho to
chirc, cA nhan khac.

Piéu 47. Quy dinh chung vé
chuyén quyén str dung quyén tac
gia, quyén lién quan

1. Chuyén quyén st dung quyén
tac gia, quyén lién quan la viéc chu
s& hitu quyén tac gia, chd s& hitu
quyeén lién quan cho phép t6 chirc,
ca nhan khac st dung c6 thoi han
mot, moét sO hodc toan bd cac
quyén quy dinh tai khoan 3 Diéu
19,

biéu 20, khoan 3 Piéu 29, biéu 30

> Pidu nay khong anh huong dén kha nang mot Bén quy dinh: (i) nhirng hop ddng cu thé trong viéc tao ra tac phim, cudc biéu dién hodc ban ghi am, khong can c6 thoa thuan
bang van ban, van dan dén viéc chuyén giao cac quyén kinh té theo quy dinh cta phap luat, va (ii) nhimng gidi han hop 1y dé bao ho lgi ich ciia chu thé quyén dau tién, ¢6 tinh dén

lgi ich hgp phéap cua nguoi nhan chuyén giao quyen.
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va Diéu 31 cta Luit nay.

2. Tac gia khong dwgc chuyén
quyén st dung cic quyén nhin
thdn quy dinh tai DPiéu 19, trir
quyén cong bé tic pham; nguoi
biéu dién khong dwoc chuyén
quyén st dung cac quyén nhin
than quy dinh tai khoan 2 biéu 29
cua Luat nay.

3. Trong trwong hop tic phim,
cudc biéu dién, ban ghi 4m, ghi
hinh, chwong trinh phat séng cé
déng chu s& hiru thi viéc chuyén
quyén st dung quyén tac gia,
quyén lién quan phai c6 sw thda
thuidn cta tat cd cac dong chu s&
hitu; trong trueong
hop c6 dong chi s& hiru nhwng tac
pham, cudc biéu dién, ban ghi am,
ghi hinh, chwong trinh phat song
c6 cac phan riéng biét cé thé tach
ra st dung doc lap thi cht s& hiru
quyén tac gia, chi s& hitu quyén
lién quan c6 thé chuyén quyén st
dung quyén tac gia, quyén lién
quan doi v&i phan riéng biét cia
minh cho t6 chirc, cd nhan khéc.

4. T6 chic, ca nhidn dwoc chuyén
quyén st dung quyén tac gia,
quyén lién quan cé thé chuyén
quyén st dung cho t6 chirc, ca
nhin khac néu dwoc sw dong y cla
chi s& hiru quyén tac gia, cha so
hitu quyén lién quan.
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Piéu 18.68: Cac bién phap cong
nghé bao vé quyén (TPMs)%6
1. Nhdm quy dinh viéc bao ho phap
ly diy du va cac ché tai phap ly hiéu
qua chong lai viéc v hiéu héa cac
bién phap céng nghé hitu hiéu ma
tac gid, ngwoi biéu dién va nha sin
xuat ban ghi 4m s dung trong viéc
thwc hién quyén ctia minh va han
ché hanh vi khéng dwoc phép doi
v&i tAc phdm, cudc biéu dién, ban
ghi Am cta minh, mo6i Bén phai quy
dinh rang bt ky ngudi nao:

(a) biét, hodc c6 ly do dé biét,*” ma
van vo hiéu héa khong dwoc phép
bat ky bién phap céng nghé hitu
hiéu nao dung dé kiém soat viéc
truy cip téi tdc pham, cudc biéu
dién, ban ghi am*® dwgc bio ho;
hoac

(b) san xuat, nhdp khiu, phéin
phoi,*° chao ban hoac cho thué téi
cong ching, hodc cac hinh thirc
cung cap thiét bi, sdn phim hoac
linh kién, hoac chao hang t&i cong
ching hodc cung cip cac dich vy,

Piéu 28.12 va 28.14 cua Luit s&
hiru tri tué

12. C6 y hdy bo hoic lam vo hiéu
cac bién phap ky thuat do cha s&
hitu quyén tac gid thwc hién dé bao
vé quyén tac gia doi voi tac pham
ciia minh.

14. San xudt, lap rap, bién d6i, phan
phdi, nhip khiu, xuit khiu, ban
hodac cho thué thiét bi khi biét hodc
c6 co s& dé biét thiét bi d6 lam vé
hiéu cac bién phap ky thuat do chu
s& hiru quyén tac gia thwc hién dé
bdo vé quyén tac gia doi véi tac
phidm cia minh.

piéu 35.7, 35.8, 35.9 va 35.10
cua Luat s& hiru tri tué

7.C6 y huy bo hodc lam v6 hiéu cac
bién phap ky thuat do chu sé& hitu
quyén lién quan thwc hién dé bao
vé quyén lién quan ctia minh.

8. Phat séng, phin phéi, nhip khau
dé phan phéi dén cong ching cudc
biéu dién, ban sao cudc biéu dién
dda dwoc dinh hinh hodc ban ghi
am, ghi hinh khi biét hodc c6 co s¢&

Panh gia: Twong thich mot
phan

- P6i v&i khoan 1: PLVN quy
dinh cac hanh vi nhw dwoc
mo ta tai diém a va b cla
khoan 1 ctia biéu 18.68 cua
TPP 1a cac hanh vi xam pham
quyén tac gia va quyén lién
quan va cé thé phai chiu cac
bién phap ché tai hanh chinh
va din sy (néu chu thé
quyén khai kién hodc ¢ yéu
ciu). Tuy nhién, PLVN khong
coi cac hanh vi vi pham nhw
dwoc quy dinh tai khoan 1
cia Piéu nay ctia TPP 1a toi
pham hinh su.

- Doi véi khoan 2: PLVN
chwa c6 quy dinh cu thé.

- P6i v&i khoan 3: Hanh vi vi
pham nhw dwoc néu tai
khodn 1 cta Diéu nay cua
TPP dwoc quy dinh trong cac
diém khic nhau cua Diéu
25.1 va Diéu 32.1 cta Luat
s& hitu tri tué va do do cé

Article 4.8 - Protection of
Technological Measures

1. The Parties shall provide
adequate legal protection against
the circumvention of any effective
technological measures, which
are used by the right holder of
any copyright or related right
which the person concerned,
carries out in the knowledge, or
with reasonable grounds to know,
that he or she is pursuing that
objective.

2. The Parties shall provide
adequate legal protection against
the manufacture, import,
distribution, sale, rental, offer to
public for sale or rental, or
possession for commercial
purposes of devices, products or
components or the provision of
services, which:

(a) are promoted, advertised or
marketed for the purpose of
circumvention of, or

(b) limited

have only a

“¢ Hi¢p dinh nay khong yéu cdu mot Bén han ché nhép khau hoic ban trén thi truong ndi dia mot thiét bj khién cho bién phap cong nghé tré' nén vo hi€u ma muc dich duy nhit cua
bién phap nay chi nhdm kiém soat phan khic thi truong ddi véi nhitng ban sao hiru hinh hop phap ciia phim dién anh, mién 1a cac thiét bi nay khong vi pham phap luat ciia Bén do.
47 Vi myc dich ciia diém nay, mot Bén c6 thé quy dinh ring co cin cir dé biét ¢ thé thé hién thong qua nhiing bang chimg hop 1y, ¢6 tinh dén nhiing thyc té va nhiing truong hop
lién quan dén nhitng hanh vi bi coi 1 bat hop phap
8 Pé 15 rang hon, khong Bén nao bi yéu cau ap dung trach nh1em dan sy hodc hinh sy quy dinh tai diém nay d6i v6i ngudi vo hiéu hoa cac bién phap cong nghé hiru hiéu duge sir
dung dé bao ho quyén doc quyen dbi v6i quyeén tac gia va quyén lién quan trong tac pham, cudc biéu dién hay ban ghi am dugc bao hg, nhung cac bién phap nay khong kiém soat
viéc truy cap tac pham cudc b1eu dién hozc ban ghi Am nay.
9 Mot Bén c6 thé quy dinh rang nhitng nghia vu tai diém nay lién quan dén viée san xudt, nhap khiu va phan phdi chi ap dung tron g nhiing truong hop ma hanh vi dugc thuc hién
voi myc dich dé ban, cho thué hodc nhitng hanh vi gy ton hai dén lgi ich cua chu thé quyén tac gia hodc quyén lién quan.
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ma:
(i) dwoc quang ba, quang cdo, hoac
ti€p thi b&i ngudi d65° nhim muc
dich v6 hiéu hoa bit ky bién phap
cong nghé hitu hiéu nao;

(ii) khong c6 muc dich hay st dung
chii yéu trong thwong mai dang
ké nao khac ngoai viéc vo hiéu hda
cac bién phap cong nghé hitu
hiéu;51 hoac

(iii) chl yéu dwoc thiét ké, san xuit,
hodc thuc hién nham muc dich
vO hiéu héa cac bién phap cong
nghé hiru hiéuy,

phai chiu trach nhiém va cac ché tai
quy dinh tai Piéu 18.74 (Cac thu tuc
va ché tai hanh chinh va dan su).
Moi Bén phai quy dinh cac thu tuc
va hinh phat hinh sw 4p dung doi
véi bat ky ngwdi nao bi cho la co y52
va nham muc dich loi thé thuwong
mai hodc thu loi tai chinh>3 trong
bat ky hoat ddng nao noéi trén.5*

Mot Bén c6 thé quy dinh cac thu tuc
va hinh phat hinh sy khong ap dung
dé6i véi thw vién, bao tang, co sé lwu
trit, co s& gido duc phi lgi nhuan,
hodc t6 chixc phdt song
cong cong phi thwong mai. Mot Bén

dé biét thong tin quan ly quyén
dwdi hinh thirc dién tr da bi d& bd
hodc da bi thay d6i ma khong dwoc
phép ctia chi s& hitu quyén lién
quan.

9. San xuit, lap rap, bién ddi, phan
phdi, nhip khiu, xuit khiu, ban
hodac cho thué thiét bi khi biét hodc
c6 co s¢ dé biét thiét bi dé gidi ma
trai phép mot tin hiéu vé tinh mang
chwong trinh dwgc ma héa.

10. C6 y thu hodc tiép tuc phin
ph6i moét tin hiéu vé tinh mang
chwong trinh dwgc ma héa khi tin
hiéu da dwoc gidi ma ma khong
dwoc phép cia nguwoi phan phdéi
hop phap.

Piéu 20, Nghi dinh so
131/2013/ND-CP quy dinh vé
hanh vi xam pham quyén ap
dung bién phap céng nghé dé tw
bao vé quyén tac gia

1. Phat tién tr 3.000.000 dong dén
5.000.000 dong doi véi hanh vi co
y x0a, thay doi théng tin quan ly
quyén dudi hinh thic dién tir gan
v&i ban géc hodc ban sao tac pham.
2. Phat tién ttr 5.000.000 dong dén
10.000.000 déng déi véi hanh vi ¢

thé coi nhw cic hanh vi nay
la hanh vi doc lap véi cac
hanh vi xAm pham quyén tac
gid va quyén lién quan.

- DPoi véi doan cubi cua
khoan 1 va khoan 4: PLVN
khéng c6 quy dinh ré rang
vé cac ngoai lé riéng cho
hanh vi vi pham nhw dwoc
néu tai khodn 1 cua Diéu
18.68 cia TPP.

- P6i véi khoan 5: PLVN
khong c6 dinh nghia vé bién
phap cong nghé hitu hiéu.
Pé xuat:

- B6 sung cac hanh vi nhw
dwoc quy dinh tai khoan
1.a va 1.b cta biéu 18.68
cua TPP vao Diéu 225 cua
B0 luat hinh sw nam 2015.
- B6 sung cac trwong hop
ngoai lé doi véi cac doi
twong dwoc hwdéng ngoai
1é nhw dwoc néu tai doan
cudi ctia khoan 1 va khoan
4 vao quy dinh tai Piéu 25
va 32 cua Luat s& hiru tri

commercially significant purpose
or use other than to circumvent,
or

(c) are primarily designed,
produced, adapted or performed
for the purpose of enabling or
facilitation the circumvention of,

any effective technological

measures.

3. In providing adequate legal
protection and effective legal
remedies pursuant to paragraph
1, a Party may adopt or maintain
appropriate limitations or
exceptions to measures
implementing paragraphs 1 and
2.

The obligations under paragraphs
1 and 2 are without prejudice to
the rights, limitations, exceptions,
or defences to copyright or
related rights infringement under
each Party’s domestic law.

4. For the purposes of this
Agreement, the expression
'technological measures’ means
any technology, device or
component that, in the normal
course of its operation, is

50 Cac Bén hiéu rang diéu nay van duoc ap dung ddi véi ngudi xuc tién, quang céo hodc tiép thi thong qua dich vu ctia ngudi thir ba.

51 M6t Bén c6 thé tuan thu quy dinh tai khoan nay néu hanh vi tai diém nay khong c6 muc dich hay str dung chii yéu trong thuong mai nio khac ngoai viéc 1am vo hiéu cac bién

phép cong nghé hiru hi¢u

52 Pé rd rang hon, v6i muc dich cia Didu nay va Diéu 18.69 (RMI), ¢b ¥ bao gdm yéu t6 vé su hiéu biét
3 Pé o rang hon, véi muc dich cta biéu nay, Diéu 18.69 (RMI), va Diéu 18.77.1 (Tht tuc va hinh phat hinh su), cac Bén hiéu réng mot Bén c6 thé coi “thu loi tai chinh” 14 “co

muc dich thuong mai”

4 P¢ 16 rang hon, khong Bén nao bi yéu cdu phai 4p dung trach nhiém theo quy dinh tai Diéu nay va Diéu 18.69 (RMI) dbi véi nhitng hanh vi cua Bén d6 hodc cua nguoi thur ba
duogc thyc hién dudi sy Gy quyén hodc dong v ciia Bén do.
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cling c6 thé quy dinh rang cac ché
tai tai Diéu 18.74 (Cac thu tuc va
ché tai hanh chinh va dan sw) khong
ap dung déi véi cac td chirc
d6 véi diéu kién cac hoat dong noi
trén dwgc thwc hién véi y dinh tot
ma khéng biét d6 1a hanh vi bi cim.
2. Khi thi hanh khoan 1, khéng Bén
nao cé nghia vu yéu ciu rang thiét
ké cuia, hodc thiét ké va lwa chon cac
bd phan va cac linh kién cho, mét
sadn phim dién t, vién thoéng, hoic
may tinh dan dung cé tac dong téi
bat ky bién phap cong nghé cu thé
nao, voi diéu kién san phim do
khong vi pham bat ky bién phap
nham thi hanh khoan 1.

3. Moi Bén phai quy dinh rang hanh
vi vi pham bién phap thi hanh biéu
nay la doc lap véi bat ky hanh vi vi
pham nao c6 thé xay ra theo luat vé
quyén tac gid va quyén lién quan
ciia Bén d6.5>

4. Lién quan dén cac bién phap thi
hanh khoan 1:

(a) Mot Bén c6 thé quy dinh mot so
treong hop ngoai 1é va gidi han déi
véi cac bién phap thi hanh khoan 1
(a) hodc khoan 1(b) nhdm cho
phép viéc sit dung khong vi pham
néu cac bién phap nay co6 thé hoic
thuc té 1a cé tac dong tiéu cuc dén
viéc st dung khong vi pham nay,
nhu duwoc quy dinh thong qua quy

y hily bo hoac lam v6 hiéu cac bién
phap k¥ thuat, cong nghé do chu s¢&
hitu quyén tac gid thwc hién dé bao
vé quyén tac gia doi voi tac pham
ciia minh.

3.Phat tién tir 10.000.000 dong
dén 20.000.000 dong do6i véi hanh
vi san xut, 13p rap, bién ddi, phan
phdi, nhip khiu, xuit khiu, ban
hodc cho thué thiét bi hodc hé
théng lam v6 hiéu cac bién phap ky
thuat, cong nghé do chu s& hitu
quyén tac gia thwc hién dé bao vé
quyén tac gid déi voi tac phdm cla
minh.

4. Bién phap khic phuc hau qua:

a) Budc tai xuat tang vat vi pham
dé6i véi hanh vi nhdp khiu quy dinh
tai Khodn 3 Diéu nay;

b) Budc tiéu hay tang vat vi pham
quy dinh tai Khoan 2 va Khoan 3
biéu nay trong trwong hop khong
ap dung duoc bién phap khac phuc
hiu qua quy dinh tai Piém a Khoan
nay.

Piéu 25. Cic trwong hop s
dung tac pham da cong bé khong
phai xin phép, khong phai tra
tién nhuén but, thu lao

1. Cac trwong hop s dung tac
phdm da céng bo khong phai xin
phép, khéng phai trd tién nhuin

tué

- BO sung dinh nghia vé
Bién phap cong nghé hiru
hiéu theo quy dinh caa
TPP vao Diéu 4 cta Luit sé
hiru tri tué.

- Quy dinh r6é hanh vi vi
pham déi véi cac bién
phap cong nghé bao vé
quyén la doéc lap véi cac
hanh vi vi pham khac.

designed to prevent or restrict
acts, in respect of works or other
subject-matter, which are not
authorized by the right holder of
any copyright or related right as

provided for by  national
legislation. Technological
measures shall be deemed

'effective’ where the use of a
protected work or other subject
matter is controlled by the right
holders through application of an

access control or protection
process, such as encryption,
scrambling or other

transformation of the work or
other subject-matter or a copy
control mechanism, which
achieves the protection objective.

Panh gia: Cam két TPP cam két
vé bién phap cong nghé la
twong dwong véi cam Kkét
EVFTA. Tuy nhién, TPP cam két
ro moi Bén phai xir ly hanh vi
xam pham bién phap cong nghé
bang ché tai Hinh sw, Hanh
chinh va Dan sw, trong Kkhi
EVFTA Kkhong cam két roé cac
bién phap ché tai nay.

55 Pé rd rang hon, khong Bén nao phai coi hanh vi hinh sy vé& v6 hiéu ho4 quy dinh tai khoan 1(a) 14 mét hanh vi vi pham doc 14p néu Bén d6 phat hinh sy hanh vi nay bing cac

phuong tién khac.
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trinh 1ap phap, lap quy, hodac hanh
chinh theo phdap luat ctia Bén do, c6
can nhiac hop ly téi chitng ¢t dwoc
trinh bay trong quy trinh trén, bao
gomviéc liéu cac bién phap hiéu
qua va phu hop da dwoc chu thé
quyén thwc hién hay chwa nhim
cho

phép cac déi twong thu huwdng dwoc
hwédng nhitng gi¢di han va ngoai 1é
d6i v&i quyén tac gia va quyén lién
quan theo luat phap cia Bén do6;>¢
(b) Bat ky cac gi¢i han va ngoai 1é
d6i véi cac bién phap thi hanh
khoan 1 (b) chi dwoc quy dinh
nham cho phép d6i twong thu
hwdéng du kién st dung hop phap
cac gioi han hodc ngoai lé dwoc
phép theo quy dinh tai Diéu nay>5’
va khong cho phép viéc cung cip
cac thiét bi, san phim, linh Kkién,
hodc dich vu cho cac déi twong
ngoai do6i twong thu huwdng
du kién d6;58 va

(c) Thong qua viéc quy dinh cac gidi
han va ngoai lé theo khoan 4 (a) va
khoan 4 (b), mét Bén khong dwoc
lam giam tinh day da cta hé thong
phap luat ctia Bén do6 trong viéc bao
ho cac bién phap cong nghé hitu

but, thu lao bao gom:

a) Tw sao chép mdt ban nham muc
dich nghién ctru khoa hoc, giang
day ctia ca nhan;

b) Trich dan hop ly tic phAdm ma
khong lam sai y tic gid dé binh
luin hodc minh hoa trong tac pham
cia minh;

c¢) Trich din tic phAm ma khéng
lam sai y tac gid dé viét bao, dung
trong 4n phiam dinh ky, trong
chwong trinh phat thanh, truyén
hinh, phim tai liéuy;

d) Trich dan tic phadm dé gidng day
trong nha trweong ma khong lam sai
y tac gia, khong nham muc dich
thwong mai;

d) Sao chép tic phim dé lwu triv
trong thw vién véi muc dich nghién
clru;

e) Biéu dién tic phdm san khauy,
loai hinh biéu dién nghé thuat khac
trong cac buodi sinh hoat van hoa,
tuyén truyén cé dong khong thu
tién dwdi bat ky hinh thirc nao;

g) Ghi 4m, ghi hinh truc ti€p buoi
biéu dién dé dwa tin thoi sw hoic
dé giang day;

%6 Pé 1 rang hon, quy dinh nay khong yéu cau cac Bén dua ra mot quyét dinh méi thong qua qua trinh 1ap phap, 1ap quy hay hanh chinh dbi véi cac gidi han va ngoai 1¢ trong viéc
bao vé hop phap cac bién phap cong nghé hiru hiéu: (i) ma da duoc thiét 1ap trudc day theo cac hiép dinh thuong mai di c6 hiéu luc gitta hai hodic nhiéu Bén; hodc (ii) da dwoc cac

Bén thi hanh trudce day, vai dicu kién nhitng gidi han va ngoai 1€ dé phu hgp véi quy dinh tai khoan nay

5" Pé o rang hon, mot Bén c6 thé quy dinh ngoai I¢ cho diém 1(b) ma khong can quy dinh ngoai 1€ twong ung cho diém 1(a), voi diéu kién ngoai 1€ cia khoan 1(b) dugc gidi han
nhim cho phép viée sir dung hop phap trong pham vi cac gidi han va ngoai 1é cua khoan 1(a) nhu quy dinh tai diém nay.

58 Vi muc dichehi giai thich diém 4(b), diém 1(a) cin duoc hiéu la 4p dung cho tit ca cac bién phap cong nghé hiéu qua dwoc dinh nghia tai khoan 5, vdi nhitng sika doi thich hop.
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hiéu, hodc lam gidam tinh hiéu qua
cia cac ché tai phap ly chéng lai
viéc vo hiéu héa cac bién phap ma
tac gia, ngudi biéu dién hoidc nha
san xudt ban ghi 4m s dung dé
thwc hién quyén cua ho, hodc dé
han ché cic hanh vi khéng dwoc
phép do6i véi tic phdm, cudc biéu
dién hodc ban ghi &m cla ho, nhu
quy dinh tai Chwong nay.

5. Bién phap cong nghé hiru hiéu
c6 nghia la bat ky cong nghé, thiét
bi hodc thanh phan hiéu qua®® nao
ma, trong qua trinh hoat dong binh
thwong, dwoc dung dé kiém soat
viéc ti€p cin tac pham, cudc biéu
dién, hoic ban ghi 4m dwoc bdo ho,
hodc dé bao ho quyén tac gia, quyén
lién quan lién quan dén tic phim,
cudc biéu dién, hoic ban ghi am.

h) Chup anh, truyén hinh tic phdm
tao hinh, kién truc, nhiép anh, my
thuat rng dung dwoc trwng bay tai
noi cdng cong nham gidi thiéu hinh
anh cua tac pham do;

i) Chuyén tdc phdm sang chit noi
hodc ngén ngit khac cho nguoi
khi&m thi;

k) Nhép khiu ban sao tic phidm ctia
nguwoi khac dé sir dung riéng.

2. TO chirc, cd nhan si dung tac
phdm quy dinh tai khodn 1 Diéu
nay khong dwgc lam anh hwéng
dén viéc khai thac binh thwong tac
phim, khéng giy phwong hai dén
cac quyén cua tac gia, chu s& hiru
quyeén tac gia; phai thong tin vé tén
tac gia va ngudn goc, xudt x& cla
tac pham.

3. Cac quy dinh tai diém a va diém
d khoan 1 Diéu nay khong ap dung
déi véi tac phdm kién truc, tac
phdm tao hinh, chwong trinh may
tinh.

biéu 32. Cac trwong hop sw
dung quyén lién quan Kkhong
phai xin phép, kh ong phai tra
tién nhuén but, thu lao

1. Cac trwong hop st dung quyén
lién quan khong phai xin phép,
khong phai tra tién nhuin but, thu
lao bao gom:

a) Tw sao chép mdt ban nham muc
dich nghién ctu khoa hoc cua ca

¥ Pérd rang hon, mdt bién phap cong nghé, trong trudng hgp thong thuong, cd thé vo tinh bi v hiéu hoa thi khoéng dugrc coi 1a bién phap cong ngh¢ “hiru hi¢u”.
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nhan;

b) Tw sao chép mot bAn nham muc
dich giang day, trir trwong hop
cudc biéu dién, ban ghi 4m, ghi
hinh, chwong trinh phat séng da
dwoc cong bo dé giang day;

¢) Trich dan hop ly nham muc dich
cung cip thong tin;

d) Té chirc phat séng tw lam ban
sao tam thoi dé phat song khi dwoc
hwéng quyén phat séng.

2. T6 chikc, ca nhan st dung quyén
quy dinh tai khodn 1 Diéu nay
khong dwoc lam anh hwéng dén
viéc khai thac binh thwong cudc
biéu dién, ban ghi 4m, ghi hinh,
chuwong trinh phat séng va khong
gdy phwong hai dén quyén cuda
ngudi bidu dién, nha san xuit ban
ghi 4m, ghi hinh, t6 chirc phat séng.

Piéu 18.69: Thong tin quan ly
quyén (RMI)s60

1. Nham quy dinh cac ché tai phap
ly diy dd va hiéu qua dé bao ho
théng tin quan ly quyén:

(a) Méi Bén phai quy dinh rang bat
ky nguoi nao, khong dwoc phép, va
biét, hodc c6 cin c hop ly dé biét,
ma xui giuc, tao kha nang, tao diéu
kién thuin loi hodc che gidu hanh vi
xdm pham quyén tic gia hodc
quyeén lién quan cda tac gia, nguoi
biéu dién hodc nha san xuat ban ghi
am:

Panh gia: Khong twong
thich

PLVN hién khong cé dinh
nghia cu thé vé thong tin
quan ly quyén ciing nhw coi
théong tin quan ly quyén
cling la déi twong dwoc bao
vé dé chong lai cac hanh vi
xam pham nhw dwgc quy
dinh tai Piéu 1l.a ctia Diéu
18.69 ctia TPP bang cac ché
tai hanh chinh, dan sy hay
hinh sy cling nhw khong quy
dinh cu thé vé cac trwong

Article 4.9 - Protection of
Rights Management
Information

1. The parties shall provide

adequate legal protection against
any person knowingly performing
without authority any of the
following acts:

(a) the removal or alteration of
any electronic rights-
management information;

(b) the distribution, importation
for distribution, broadcasting,
communication or making

60 M6t Bén c6 thé dap img nghia vu ciia Didu nay bang cach quy dinh nhimg bién phap bao ho phap 1y chi 4p dung dbi v6i thong tin quan Iy quyén dién ti.
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(i) co y®! g&r bd hodc lam thay doi
bat ky thong tin quan ly quyén
nao;

(ii) c6 y phan phdi hodc nhip khiu
dé phan phoi thong tin quan ly
quyén du biét rang thong tin quan
ly quyén di bi thay déi trai phép;62
hoac

(iii) C6 y phan phéi, nhdp khau dé
phin phoi, phat séng, truyén dat
hodc phé cip ban sao tic phim,
cudc bi€u dién, hoiac ban ghi
Am dén cong ching, du biét riang
théng tin quan ly quyén da
dwoc x6a bd hodc bi thay doi trai
pheép,

phai chiu trach nhiém va chiu cac
ché tai theo quy dinh tai Diéu 18.74
(Tha tuc va ché tai hanh chinh va
dan su).

Moi Bén phai quy dinh cac thu tuc
va hinh phat hinh sy dwoc ap dung
déi véi bat ky ngwoi nao bi coi la da
thwc hién bat ky hanh vi nao dwoc
miéu ta tai diém (a) mot cach c6 y
va vi muc dich lgi thé thwong mai
hodac thu loi tai chinh.

Mot Bén c6 thé quy dinh rang cac
thad tuc va hinh phat hinh sw dé cip
& khoan 1(b) khéng ap dung doi vaoi
thw vién, bao tang, co sé& lwu trit, co

hop ngoai 1é do6i véi viéc st
dung thong tin quan ly
quyén nay.

bé xuit: Bo quy dinh nghia
vé thong tin quan ly quyén
vao Diéu 4 cua Luat SHTT
va quy dinh vé thong tin
quyén trong mot diéu luat
khac trong Luat SHTT

available to the public of works,
performances, or phonograms or
other subject matter protected
under this Agreement from which
electronic rights-management
information has been removed or
altered without authority, if such
person knows, or has reasonable
grounds to know, that by so doing
he is inducing, enabling,
facilitating or concealing an
infringement of any copyright or
any related rights as provided by
domestic legislation.

2. For the purposes of this
Agreement, the expression 'rights
management information' means
any information provided by right
holders which identifies the work
or other subjectmatter referred to
in this Agreement, the author or
any other right holder, or
information about the terms and
conditions of use of the work or
other subject-matter, and any
numbers or codes that represent
such information.

3. Paragraph 2, shall apply when
any of these items of information
is associated with a copy of, or
appears in connection with the
communication to the public of, a

1 Pé 5 rang hon, mot Bén c6 thé mé rong viée bao ho theo quy dinh tai khoan nay dén ca nhirng truong hop ma ngudi thue hién nhirng hanh vi dugc quy dinh taitiét (i), (ii) va

(iii) khong cb v, va ca ddi véicac chii thé quyén lién quan khéc.

62 Mot Bén c6 thé dap g nghia vu theo tiét nay b?lng cach quy dinh nhitng thu tuc tu phap dan sy lién quan dén viéc thyc thi quyén nhan than theo phép luat vé quyén tac gia cia
Bén d6. Mot Bén ciing c6 thé dap ting cac nghia vu quy dinh tai ti€t nay, néu Bén dé quy dinhviéc bao hd hi¢u qua viéc bién soan ban goc, vai diéu kién 1a nhitrng hanh vi dugc moé

ta tai tiét nay bi xir Iy nhur 1 hanh vi xdm pham quyén tac gia ddi v6i viéc bién soan tai lidu gdc.
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s& gido duc phi lgi nhuin hoic té
chirc phat soéng cong coéng phi
thwong mai.63

2. D€ ro rang hon, khéng quy dinh
nao ngan can mot Bén loai trir ra
khoi nhitng bién phap thi hanh
khoan 1 cac hanh vi dwoc phép hop
phdp dugc thuc hién nhdm muc
dich thuc thi phap luat, vi loi ich an
ninh thiét yéu, hoidc cic muc dich
khéc cua chinh phd, chang han nhw
viéc thuc hién cac chirc nang theo
luat dinh.

3. b€ r6 rang hon, Piéu nay khong
bat budc mot Bén yéu ciu chi thé
quyén déi voi tdc phdm, cudc biéu
dién, hodc ban ghi 4m phai dinh
kem thong tin quan ly quyén
vao cac ban sao cua tac phim,cudc
biéu dién, hodc ban ghi 4m, hoic
dwa ra thong tin quan ly quyén khi
truyén dat tdc phdm, cudc biéu dién
hodc ban ghi am t&i cong ching

4. Thoéng tin quan ly quyén co
nghia la:

(a) thong tin xac dinh mot tac
pham, cudc biéu dién hoic ban ghi
am, tac giad cua tac pham, nguoi
biéu dién ctia cudc biéu diénhoic
nha san xuit ban ghi 4m; hodc chu
s& hiru bat ky quyén nao doi vaéi tac
pham, cudc biéu dién, hoic ban ghi
am;

(b) théng tin vé cic diéu khodn va

work or other subject-matter
referred to in this Agreement.
Panh gia: EVFTA cam két vé bao
vé thong tin bao vé quyén dwdi
dang dién tir. Trong khi TPP
cam két vé thong tin bao vé
quyén néi chung,.

Ngoai ra, TPP cam két ré moi
Bén phai xir ly hanh vi xam
pham bién phap céng nghé
bang ché tai Hinh sw, Hanh
chinh va Dan sw, trong Kkhi
EVFTA khong cam két ro cac
bién phap ché tai nay.

83 Pé 5 rang hon, mot Bén c6 thé coi mot td chire phat song duge thanh 1ap theo phép luat ciia Bén dé khong nham muc dich thu loi 12 mot td chte phat séng cong cong phi

thuong mai.




diéu kién st dung tac phim, cudc
biéu dién, hodc ban ghi 4m; hodc

(c) bat ky s6 hodc ma thé hién
nhirng thong tin tai diém (a) va (b),
néu bat ky muc nao & trén dugc gan
vao ban sao cua tdc pham, cudc biéu
dién hodc ban ghi 4m hodc xuit
hién cung véi viéc truyén dat téi
cong chung hodc phd bién tac pham,
cudc biéu dién hoic ban ghi am téi
cong chung.

Piéu 18.70: Quan ly tap thé
Cac Bén nhan thirc vai tro quan
trong cua cac t6 chic quan ly tip
thé quyén tac giad va quyén lién
quan trong viéc thu va phin phéi
tién quyén tac gia®* trén co s& thuc
tién hoat dong cdng bang, hiéu qua,
minh bach, cé trach nhiém, cé thé
bao gébm co ché lwu gitr ho so va
bao cao phu hop.

DPiéu 56. T6 chirc dai dién tap thé
quyén tac gia, quyén lién quan

1. T6 chirc dai dién tip thé quyén
tac gid, quyén lién quan la to chic
phi loi nhuan do cac tac gia, chu s¢&
hitu quyén tic gia, chi s& hitu
quyeén lién quan thoéa thudn thanh
1ap, hoat dong theo quy dinh cua
phap luit dé bao vé quyén tac gia,
quyeén lién quan.

2. T6 chirc dai dién tip thé quyén
tac gia, quyén lién quan thyc hién
cac hoat dong sau day theo uy
quyén cua tac gia, cha s& hitu
quyén tac gia, chi s& hitu quyén
lién quan:

a) Thuc hién viéc quan ly quyén tac
gia, quyén lién quan; dam phan cip
phép, thu va phan chia tién nhuin
but, thu lao, cac quyén loi vat chit
khac ttr viéc cho phép khai thac cac
quyén dwoc Gy quyén;

b) Bao vé quyeén, loi ich hgp phap

Panh gia: Twong thich
biéu 18.70 khong quy dinh
nghia vu cho cac nwdc thanh
vién ma chi ghi nhan nhan
thirc clia cac Bén vé vai tro
cda to chirc quan ly tip thé
quyén tac gia, quy dinh tai
biéu nay cta TPP ciing
khong yéu ciu cac quéc gia
thanh vién phai stra doi cac
quy dinh trong luat cua
minh.

PLVN ciing da c6 quy dinh cu
thé va ré rang vé to chirc dai
dién tip thé quyén tac gia,
quyén lién quan.

bé xuat: Khong

Article 4.12 - Co-operation on

Collective = Management of
Rights

The Parties shall endeavour to
promote dialogue and
cooperation between their

respective collective management
organisations for the purpose of
promoting the availability of
works and other protected
subject matter in the territories of
the Parties and the transfer of
royalties for the use of such
works or other protected subject
matter.

Panh gia: Twong dwong

TPP dwa ra nhian thirc chung
cua cac Bén vé vai tro quan
trong cua quan ly tip thé quyén
tac gia va quyén lién quan va
EVFTA lai dwa ra cam két vé
hop tac giira cac Bén vé bao vé
tap thé quyén tac gia.

64 Pé rd rang hon, tién quyén tac gia c6 thé bao gém cé tién boi hoan hop 1y.

98




cda thanh vién; to chirc hoa giai khi
c6 tranh chép.

3. T6 chirc dai dién tip thé quyén
tic giad, quyén lién quan cé cac
quyén va nhiém vu sau day:

a) Thuc hién cac hoat dong khuyén
khich sang tao va cac hoat dong xa
héi khac;

b) Hop tac véi cac to chirc twong
rng cua td chirc quéc té va cia cac
quéc gia trong viéc bao vé quyén
tac gia, quyén lién quan;

c¢) B4o cédo theo dinh ky va dot xuit
vé hoat dong dai dién tip thé cho
co quan nha nwéc c6 thdm quyén;
d) Cac quyén va nhiém vu khac
theo quy dinh ctia phap luat.

Muc I: Thyc thi

Piéu 18.71: Nghia vu chung

1. Moi Bén phai bado ddm rang cac
thu tuc thyc thi dwoc quy dinh tai
Muc nay phai sdn cé trong phap
luaté5s cuia minh nham cho phép
hanh dong c6 hiéu qua chdéng lai bat
ky hanh vi xdm pham quyén s& hiru
tri tué nao dwgc dé cip trong
Chwong nay, bao gom ca nhirng
bién phap khin cip nhidm ngin
chan cac hanh vi xam pham va
nhirng ché tai tao ra sw ran de doi
v&i cac hanh vi xam pham trong
twong lai.b6 Cac thu tuc nay phai

Panh gia: Twong thich mét
phan

- Poi v&i khoan 1: Mc do twong
thich ctia PLVN d6i véi quy dinh
tai Piéu nay sé phu thudc vao mirc
do twong thich cta cac quy dinh
ciaa PLVN véi cac quy dinh khac
trong Muc I cia TPP.

- P6i v&i khodn 2: PLVN hién tai
khong phan biét moi trwong - noi
xay ra hanh vi vi pham la thuc té
hodc moi trwong ky thuat so. Néu
mot hanh vi dap &ng cac diéu kién
bi coi 1a xAm pham quyén déi véi

Article 12: General Obligations

1. The Parties reaffirm their
commitments under the TRIPS
Agreement and in particular
of its Part III, and shall provide for
the following complementary
measures, procedures and
remedies necessary to ensure the
enforcement of  intellectual
property rights. Those measures,
procedures and remedies shall be
fair and equitable, and shall not
be unnecessarily complicated or
costly, or entail unreasonable

85 Pé rd rang hon, “phap luat” khong gidi han & hé théng van ban phap 1y
% Pé 1 rang hon, va dé phu hop voi Diéu 44 Hiép dinh TRIPS va cic quy dinh ctia Hiép dinh nay, mdi Bén khing dinh ring cac ché tai nay phai sin c6 dbi voi doanh nghiép, bat

ké doanh nghiép thudc tw nhan hay nha nuéc
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dwoc ap dung theo cach thirc tranh
tao ra cdc rao can do6i véi hoat
dong thwong mai hop phap cling
nhw quy dinh cac bién phap bao
dam cho cac thu tuc dé khong bi
lam dung.

2. M6i Bén khang dinh rang cac thu
tuc thwc thi quy dinh tai Diéu 18.74
(Tha tuc va ché tai dan sy va hanh
chinh), Piéu 18.75 (Bién phap tam
thoi) va Ditu 1877 (Thu
tuc va ché tai hinh sw) phai cé cung
pham vi 4p dung ddi vé&i cac hanh vi
xdm pham quyén déi v&i nhan hiéu,
cling nhr xAm pham quyén tac gia
hodc quyén lién quan trong mébi
trueong ky thut sé.

3. Moi Bén bao dam rang cac thu tuc
lién quan dén viéc thuwc thi quyén
s& hiru tri tué phai céng bang va
hop ly. Cac thu tuc nay khong dwoc
tén kém hodc phirc tap khong can
thiét, hodc quy dinh nhirng thoi han
bat hop 1y hodc chAm tré khong xac
dang.

4. Muc nay khong tao ra bat ky
nghia vu nao:

(a) vé thiét 14p mot hé thong tw
phap dé thuc thi quyén s& hiru tri
tué tach biét véi hé thong thuc thi
luat phap noéi chung, hay &nh hwéng
t&i ndng lwc clia mdi Bén trong viéc
thwc thi luat phap néi chung; hoac
(b) ddi v&i viéc phan b6 ngudn luc
gitra thuc thi quyén sé& hiru tri tué
va thuec thi luat phap noéi chung.

5. Khi thi hanh cic quy dinh cua

cac doi twong dwoc bao hé quyén
tac gid, quyén lién quan, quyén sé&
hiru cong nghiép thi bat ké hanh
vi 4y xdy ra trong moi truong Ky
thuit s6 hay khong thi déu sé chiu
ché tai do phap luat quy dinh.

- D6i v&i khodn 3: Quy dinh nay 1a
cam két cua cic bén vé don gian
héa tha tuc thwc thi, dam bao chi
phi phat sinh trong qua trinh thyc
thi sé khong phai la cac chi phi ton
kém va cac thu tuc thwce thi khéng
c6 cac quy dinh bit hop ly hoic
chAm tré khong can thiét. Tuy
nhién, TPP khong c6 quy dinh cu
thé dé giai thich thé nao la tén
kém hoac phirc tap khéng can
thiét hay nhitng quy dinh nao la
bt hop 1y hodc chim tré khong
xac dang. Do do, PLVN duoc coi la
twong thich véi quy dinh cua TPP
(véi diéu kién la cac quy dinh cta
PLVN ciling twong thich véi cac
quy dinh khac trong Muc I nay cta
TPP).

- boi véi khoan 4: Twong thich.
Quy dinh tai khoan nay da khang
dinh r6 khong phai la mot nghia
vu cua cac qudc gia thanh vién.

- boi véi khoan 5: Twong thich.
Quy dinh tai kKhoan nay cta TPP
dwa ra lvu y cho mdi bén trong
qua trinh thi hanh quy dinh tai
Muc I cua TPP trong hé thong sé&
hitu tri tué ctia mdi bén vé tinh
can xing gitra mirc do nghiém
trong cu hanh vi v&i cac ché tai va

time-limits or unwarranted
delays.

2. Those measures and remedies
shall also be effective and
proportionate and shall be
applied in such a manner as to
avoid the creation of barriers to
legitimate trade and to providefor
safeguards against their abuse
Piéu 41 cua TRIPS

Cac Thanh vién phai bao dam
rang cic thu tuc thwc thi quyén
néu tai Phin nay phdi dwoc cam
két trong ludt quoc gia cia minh
dé tao kha nang khiéu kién cé
hiéu qua déi véi moi hanh vi xAm
pham cac loai quyén s& hiru tri
tué duwoc dé cip trong Hiép dinh
nay, trong dé cé nhirng bién phap
ché tai khan c4p nham ngin chin
cac hanh vi xam pham va nhitng
bién phap ché tai nham ngin chin
khong dé cac hanh vi xdm pham
ti€p dién. Cac thu tuc d6 phai
dwoc ap dung theo cach thic
nhim tranh tao ra cac hang rao
can tré hoat dong thwong mai
hop phap va nhidm cam két cac
bién phap bao dam cho cac thu
tuc d6 khong bi lam dung.

Cac quyét dinh phan x vu viéc
nén duwgc thé hién bang vin ban
va néu ro ly do. Cac quyét dinh do
it nhat phai dwoc trao cho cac bén
tham gia khiéu kién ma khong
duwoc chdm tré quid mirc. Quyét
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Muc nay trong hé thong s& hiru tri
tué ctia minh, moi Bén phai lwu y téi
yéu cau vé tinh cin xirng gitra mirc
dé nghiém trong ctia hanh vi xam
pham quyén s& hiru tri tué véi cac
ché tai va hinh phat c6 thé ap dung,
cling nhw loi ich ctia bén thit ba.

quyén loi hop phdp ctia bén th
ba. TPP khong dwa ra bat ctr quy
dinh cu thé nao dé xac dinh thé
nao la “tinh cin x&ng”, nén c6 thé
mac nhién hiéu la cic quy dinh
hién hanh cta PLVN la dap tng
lru y cia TPP tai khoan nay.

bé xuit: Stra doi cac quy dinh
caa PLVN cho phu hop véi quy
dinh tai Muc I caa TPP

dinh phan x& vu viéc chi dwoc
dwa vao chirng cr ma cac bén déu
da dwoc tao co hdi trinh bay y
kién vé chirng c do.

Cac bén tham gia khié€u kién phai
c6 quyén yéu ciu co quan tw phap
xem xét lai cac
quyét dinh hanh chinh cuéi cung
va, theo cam két trong luat quéc
gia cta Thanh vién vé
thdm quyén tai phan theo mirc do
nghiém trong cda vu an, it nhit la
xem xét lai cac khia
canh phap ly cda cic quyét dinh
xét xr vu viéc & cip so tham. Tuy
nhién, cac Thanh vién khéng cé
nghia vu phai cam két quyén yéu
ciu xem xét lai nhirng tuyén bo
tha bong trong cac vu an hinh su.
Can hiéu la Phan nay khéng cam
két nghia vu thiét 14p mot hé
théng tw phap dé thuc thi cac
quyén s& hiru tri tué tach biét véi
hé thong tw phap dé thuc thi luit
no6i chung, cling khong lam anh
hwdédng dén nang lwc cua cac
Thanh vién trong viéc thyc thi
ludt cia minh néi chung. Khong
mot cam két nao trong Phin nay
rang budc nghia vu phan chia
cac nguén luc gitra viéc thuc thi
cac quyén s& hiru tri tué va viéc
thwc thi ludt néi chung

Panh gia: Twong dwong

Cam két EVFTA vé nghia vu
chung vién dan dén Phian 3 cla
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TRIPS cam két vé thwc thi sé
hiru tri tué.

Cam két cua TRIPS hién tai la
twong dwong véi cam két TPP
vé nghia vu chung nay.

Piéu 18.72: Gia dinh

1. Trong cac thu tuc t6 tung dan su,
hinh sw, va néu phu hop, thu tuc
hanh chinh lién quan dén quyén tac
gid va quyén lién quan, moi Bén
phai quy dinh vé sv gid dinh67 rang,
néu khong c6 bang chirng ngwoc lai
thi:

(a) nguwoi dwgc néu tén theo cach
thong thwong®® la tac gia, nguoi
biéu dién, hodc nha san xuat cta tac
phdm, budi biéu dién, hodc ban ghi
am, hodc nha xuit ban néu thich
hop, dwoc coi 1a cha thé quyén da
néu déi voi tdc phdm, budi biéu
dién, hodc ban ghi Am d6; va

(b) ton tai quyén tac gia hodc quyén
lién quan doéi véi doi twong nay.

2. Lién quan dén viéc bat dau tién
hanh thu tuc thwc thi dan sw, hanh
chinh hodc hinh sw vé mdt nhan
hiéu da dang ky va di dwoc thim
dinh néi dung bdéi co quan co
th4&m quyén, mdi Bén phai quy dinh
rang nhan hiéu nay thoat dau duoc
coi nhw 1a dang c6 hiéu luc.

3. Lién quan dén viéc bat dau tién

Panh gia: Khong twong thich
PLVN hoan toan khong c6 quy
dinh cu thé vé viéc gia dinh trong
cac thu tuc to tung dan sw, hinh sy
va hanh chinh lién quan dén
quyén tac gia, quyén lién quan,
quyén déi v&éi nhan hiéu va sang
ché.

Pé xuat: B6 sung quy dinh vé
gia dinh vao Luat s& hitu tri tué

Article 23 Presumption of
Authorship or Ownership

The Parties shall recognise that,
for the purposes of applying the
measures, procedures and
remedies provided for in this
Agreement for the author of a
literary or artistic work, and for
the other right holders with
regard to their protected subject
matter, in the absence of proof to
the contrary, to be regarded as
such, and consequently to be
entitled to institute infringement
proceedings, it shall be sufficient
for their name to appear on the
work or protected subject matter
in the usual manner.

Panh gia: Cam két nay cuaa
EVFTA la twong wng v&i cam
két tai Diéu 18.72 cta TPP. Tuy
nhién, EVFTA cam két cho tac
gid cua tic pham van hoc va
nghé thuat va cho cac chua so&
hitu quyén Khac (c6 thé dworc
hi€u 1a bao géom chu s& hiru
quyén tac gia, quyén lién quan,
chu s& hiru do6i twong sé& hiru

7 Pé rd rang hon, mot Bén c6 thé thi hanh Didu nay trén co s& ban cam két hodc tai lidu ¢ gia tri chimg ctr, chang han nhu tuyén thé hop phap. Mot Bén ciing c6 thé quy dinh

rang cac gia dinh nay c¢6 thé bi bac bo boi cac chimg cir ngugc lai.

%8 Pé 13 rang hon, mot Bén c6 thé thiét 1ap cac bién phap dé xac dinh nhw thé nao 1a cach thong thuong dbi vi mot bang chimng cu thé;
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hanh thu tuc thuc thi dan sy hoac cong nghiép) trong khi TPP chi

hanh chinh vé mét sing ché da quy vé viéc gia dinh ddi véi cac
dwoc thdm dinh noi dung va dwoc do6i twong la quyén tac gia va
cap bang sang ch&% béi co quan co quyén lién quan, nhin hiéu va
thdm quyén ctia mot Bén, thi Bén do6 sang ché.

phai quy dinh ring méi yéu cau bao Do dé6, TPP cam két hep hon so
hd trong bang sidng ché thoat dau véi EVFTA

phai dwoc coi la da dap rng cac
diéu kién cdp bang sang ché trong
lanh tho ctia Bén d4.70,71

Article 13 Entitled Applicants

The Parties shall recognise as
persons  entitled to  seek
application of the measures,
procedures and remedies
referred to in this section and in
Part III of the TRIPS Agreement:
(a) the holders of intellectual
property rights in accordance
with the provisions of the
applicable law,

(b) all other persons authorised
to use those rights, in particular
licensees, in SO far as
permitted by and in accordance
with the provisions of the
applicable law,

(c) intellectual property collective
rights management bodies which
are regularly

% Pé rd rang hon, khong quy dinh nao trong Chuong nay ngin cAm mot Bén danh cho cac bén thir ba cac thii tuc lién quan dén thyc hién cac nghia vu theo cac khoan 2 va 3
79 Pé rd rang hon, néu mot Bén danh cho co quan hanh chinh doc quyén quyét dinh vé& hiéu lyc ciia mot nhan hiéu da ding ky hoic bang sang ché, khong quy dinh nao trong cac
khoan 2 va 3 ngdn cAm co quan c6 thAm quyén ciia Bén d6 ding céc thu tuc thyc thi cho dén khi hiéu luc cia nhan hiéu hogc bing sang che duoc co quan hanh chinh xac dinh.
Trong thu tyc xac dinh hi¢u lyc do, bén khong thira nhén hiéu lyc cia nhan hiéu da dang ky hoac bang sang ché phai bi yéu cau chimg ming rang nhan hi¢u da dang ky hodc bang
sang ché 1a khong c6 hiéu luc Bét ké v6i yéu cau nay, mot Bén co thé yéu cau chi nhan hiéu cung cap bang chung vé viéc su' dung déu tién.
71 Mot Bén c6 thé quy dinh rang khoan nay chi dugc ap dung d6i v6i nhitng sang ché da dugc yéu cu cap, thdm dinh va cip sau ngay Hiép dinh nay cé hi¢u luc cua dbi voi Bén
do.
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recognised as having a right to
represent holders of intellectual
property rights, in so far as
permitted by and in accordance
with the provisions of the
applicable law,

(d) professional defence bodies
which are regularly recognised as
having a right to represent
holders of intellectual property
rights, in so far as permitted by
and in accordance with the
provisions of the applicable law.
Panh gia: TPP khong c6 cam két
twong ng véi cam két nay cua
EVFTA

biéu 18.73: Hoat dong thwc thi
quyén s& hiru tri tué

1. M6i Bén phai quy dinh rang cac
quyét dinh tw phap cudi cling va cac
quyét dinh hanh chinh c6 hiéu luc
ap dung chung lién quan dén thuc
thi quyén sé hiru tri tué:

(a) t6t hon 1a 1am bang vin ban va
néu ré bat ky két luin nao lién quan
hodc ly do hodc co s& phap ly nao
ma cac phan quyét va quyét dinh
nay can c vao; va

(b) dwoc cong bd72 hodc néu viéc
cong bd khong kha thi, phai sdn
sang duwdi hinh thirc khac dé cong
ching c6 thé tiép cin bang ngén
ngit quéc gia theo cach thirc cho
phép nhitng nguwoi cé loi ich lién

Piéu 3 chta Luit tiép cin
thong tin quy dinh veé
Nguyén tac bao dam quyén
ti€p can thong tin

1. Moi cong dan déu binh
dang, khong bi phan biét ddi
Xt trong viéc thwc hién quyén
tiép cén thong tin.

2. Théng tin dwoc cung cip
phai chinh xac, day du.

3. Viéc cung clp thong tin
phai kip thoi, minh bach,
thuan loi cho cong dan; ding
trinh ty, thu tuc theo quy
dinh cta phap luat.

4. Viéc han ché quyén tiép cin
thong tin phai do luat dinh
trong trwong hop cin thiét vi

Panh gia: Twong thich mot
phan

- P6i v&i khoan 1: VE mat nguyén
tdc, cdc quyét dinh tw phap va
hanh chinh theo cac quy dinh hién
hanh cda PLVN déu dwoc ban
hanh dwéi hinh thitc van ban va
déu can cr vao cac van ban phap
luét c6 lién quan dé ra phan quyét
tw phdp hodc quyét dinh hanh
chinh. Tuy nhién, viéc céng béd
hodc kha ning san sang dwdi hinh
thirc khac dé cong chung tiép cin
cac phan quyét hodc quyét dinh
nay hién chwa dwoc quy dinh rd
rang. Sauk hi Luit tiép cin thoéng
tin c6 hiéu lwc thi hanh (ngay
01/07/2018) thi viéc cébng bd
thong tin s€ dwoc thyc hién theo

Article 22 Publication of Judicial
Decisions

Judicial authorities shall have the
authority to order, pursuant to its
domestic law and
policies, the publishing or making
available to the public, at the
expense of the infringer,

Panh gia: Cam két tai Piéu nay
cua EVFTA twong &rng véi cam
két tai PIéu 18.73 cua TPP.

Tuy nhién, EVFTA cam két ro,
viéc cong bd hoiac san sang dé
cong ching biét dwoc cac phan
quyét coé hiéu lwc phap luat véi
chi phi cia bén vi pham trong
khi TPP khong c6 cam két vé
van dé nay.

72Pé 5 rang hon, mot Bén c6 thé dap tng yéu ciu vé cong bd béng viéc dang tai dé cong chung ¢ thé tiép can dwoc quyét dinh hodc két ludn trén Internet
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quan va cac Bén c6 thé hiéu ro.

2. Moi Bén thira nhian tdAm quan
trong cua viéc thu thap va phan tich
dir liéu thong ké va cac thong tin
thich hop khac lién quan dén sw
xdm pham quyén s& hiru tri tué
cling nhw thu thap théng tin vé hoat
dong thuc tién t6t nhit vé ngin
chan va chong sw xam pham.

3. Mdi Bén phai cong bd hoic san
sang duwdi hinh thirc khac dé céng
ching c6 thé tiép cin cac thong tin
vé nhitng nd lwc cta minh trong
viéc thwc hién viéc thuc thi c6 hiéu
qua quyén s& hiru tri tué trong hé
théng dan sw, hanh chinh va hinh
sw cia minh, chang han nhw cac
théng tin théng ké ma Bén dé da
thu thap cho muc dich nay.

ly do quéc phong, an ninh
quéc gia, trit tw, an toan xa
hoi, dao dirc xa hoi, strc khode
cda cong dong.

5. Viéc thwc hién quyén tiép
can théng tin cda cong dan
khong dwoc xam pham loi ich
quéc gia, din toc, quyén va loi
ich hop phap cda co quan, to
chirc hoac ctia ngudri khac.

6. Nha nuwéc tao Diéu kién
thuln loi dé ngwoi khuyét tit,
ngwoi sinh séng & khu vuc
bién gi¢i, hai ddo, mién ndi,
vung cé Diéu kién kinh té - xa
hoi dac biét khé khan thuc
hién quyén ti€p cin thdong tin.

quy dinh cua Luat nay.

- Poi véi khoan 2: PLVN dwoc coi
la twong thich do quy dinh tai
khoan nay khong néu ra nghia vu
hay yéu cau nao doi véi viéc stra
d6i cac quy dinh phap luit cua
moi nwée thanh vién.

- Déi véi khodn 3: chwa twong
thich. Hién nay, viéc cong bé hoac
san sang dwdi hinh thirc khac dé
cong ching c6 thé ti€p cin cac
théng tin théng ké va cac thong
tin khac trong hé thong dan su,
hanh chinh va hinh sy la khong
théng nhit va khong déng bo.

Pé xuit: B6 sung quy dinh vé
cong bo thong tin lién quan dén
viéc thwc thi quyén sé hiru tri
tué vao quy dinh cta Luat s¢&
hiru tri tué

Article 15 Evidence

Parties shall ensure that, on
application by a party which has
presented reasonably available
evidence sufficient to support its
claims, and has, in substantiating
those claims, specified evidence
which lies in the control of the
opposing party, the competent
judicial authorities may order
that such evidence be presented
by the opposing party, subject to
the protection of confidential
information. For the purposes of
this paragraph, Parties may
provide that a reasonable sample
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of a substantial number of copies
of a work or any other protected
object be considered by the
competent judicial authorities to
constitute reasonable evidence.
In the case of an infringement
committed on a commercial scale
Parties shall take such measures
as are necessary to enable the
competent judicial authorities to

order, where appropriate, on
application by a party, the
communication of banking,
financial or commercial

documents under the control of
the opposing party, subject to the
protection of confidential
information.

Panh gia: TPP khong c6 cam két
twong wng v&i cam két nay

Piéu 18.74: Cac thu tuc va ché tai
dan sw va hanh chinh

1. Mdi Bén phai c6 san cho chu thé
quyén cac thu tuc té tung dan sw
lién quan t&i hoat dong thuc thi bat
ky quyén s& hiru tri tué nao dé cap
trong Chwong nay.”3

2. Moi Bén phai quy dinh ring co
quan tw phap cia minh phai cé
quyén ban hanh Iénh cidm phu hop
véi quy dinh tai Piéu 44 Hiép dinh
TRIPS, bao gom lénh ngin chin
hang hod xdm pham quyén s& hiru
tri tué theo phap luat cia Bén quy

Piéu 198 cta Luit s& hiru
tri tué

Quyén tw bdo vé

1. Cha thé quyén s& hiru tri
tué cé quyén ap dung cac bién
phap sau day dé bao vé quyén
s& hitu tri tué ciia minh:

a) Ap dung bién phap cong
nghé nham ngin ngira hanh
vi xdm pham quyén sé hiru tri
tué;

b) Yéu céu to chirc, cd nhan cé
hanh vi xdm pham quyén s&
hitru tri tué phai chim dut

Panh gia: Twong thich mot
phin

- B6i v&i khoan 1: Cac quy dinh
cda PLVN vé quyén khéi kién tai
Toa an la twong thich véi quy
dinh tai Khoan 1 tai Piéu nay cta
TPP

- b6i véi khoan 2: Cac quy dinh
cia Ludt SHTT va Bo luit t6 tung
dan sw la twong thich véi quy
dinh tai Diéu 18.74.2 ctia TPP.

- b6i véi khoan 3 va 4: Cac quy
dinh ctia Luat SHTT va Nghi dinh
s6 105/2006/ND-CP quy dinh vé

Article 16 Right of Information

1. Without prejudice to its
domestic law governing the
protection of confidentiality of
information or processing of
personal data, each Party shall
provide that, in civil
proceedings concerning  an
infringement of an intellectual
property right and in response
to a justified and proportionate
request of the applicant, the
competent judicial authorities
may order the infringer or, in the

73 Theo muc dich cta Didu nay, thuat ngit “chi thé quyén” bao gdm nhitng ngudi dwoc cip phép, cac lién minh va hiép hoi c6 tu cach phap 1y va thim quyén thu hudng quyén do.

~

Thuat ngir

ngudi duge cAp phép” bao gdm ngudi duge chuyén giao doc quyén mot hodc nhidu quyén sé hiru tri tué trong mot tai san tri tué xac dinh.
106




dinh vé bién phap dé vao cac kénh
thwong mai

3. Méi Bén phai quy dinh rang74
trong cac thu tuc to tung dan sw, co
quan tw phap cua minh phai c6
thAm quyén it nhit 1a budc cho
ngwoi xAm pham trd cho chu thé
quyén khoan bo6i thwong thiét hai
thod dang dé dén bu cho ton thit
ma chu thé quyén phai ganh chiu do
hanh vi xdm pham quyén s& hiru tri
tué ciia nguoi dé déi véi ngudi xam
pham nao da thyc hién hanh vi xam
pham khi biét hodc c6 co s& hop ly
dé biét diéu dé.

4, Khi xac dinh khoan béi thwong
theo khoan 3, co quan tw phap cta
moi Bén phai c6 thAm quyén xem
xét, ngoai nhirng thir khac, bat ky
cach tinh gia tri hop phap nao ma
chu thé quyén dwa ra, trong do6 c6
thé bao gom loi nhuin bi mat, gia
tri ciia hang hoa bi hodac dich vu bi
xam pham tinh theo gia thi trueong,
hodc theo gia ban 1é dwgc dé xuit.

5. It nhat 1a trong cac trwong hop
xdm pham quyén tic gia hodc
quyén lién quan va gid mao nhan
hiéu, mdi Bén phai quy dinh rang
trong cac thu tuc t6 tung dan sw, co
quan tw phap cta minh c6 thim
quyén budc cho ngwdi xAm pham, it
nhit trong treong hop dwoc mo ta
tai khoan 3, trd cho chu thé quyén

hanh vi xAm pham, xin 16i, cai
chinh céng khai, b6i thwong
thiét hai;

¢) Yéu ciu co quan nha nwéc
c6 thAm quyén x& ly hanh vi
xAm pham quyén s& hiru tri
tué theo quy dinh cta Luat
nay va cac quy dinh khac cta
phap luat c6 lién quan;

d) Khéi Kién ra toa an hoac
trong tai dé bao vé quyén,
lgri ich hop phap cia minh.
Piéu 26.4 cua Bo luat to
tung dan sw 2015

vé quyén s& hiru tri tué,
chuyén giao cong nghé, trir
trweong hop quy dinh tai
Khoan 2 Diéu 30 cta B luit
nay.

biéu 30.2 ctaa B luit to
tung dan sw

Tranh chip vé quyén sé& hiru
tri tué, chuyén giao cong nghé
gitta cd nhan, t6 chirc voi
nhau va déu c6 muc dich loi
nhuan.

Piéu 202. Cdc bién phdp
dan sw

Toa an ap dung cac bién phap
dan sy sau day dé xu ly to
chirc, cd nhan c6 hanh vi xam
pham quyén s& hiru tri tué:

cac nguyén tic xac dinh thiét hai
va bo6i thwong thiét hai la phu hop
vé&i quy dinh tai cac khoan nay caa
TPP.

- D6i v&i khoan 5: Ca quy dinh cta
PLVN chwa twong thich. Theo
cAc nguyén tac vé boi thuwdong thiét
hai va xac dinh thiét hai n6i chung
hodc theo quy dinh cta Luat
SHTT, cac khoan loi nhuan cé
dworc tir hanh vi xdm pham quyén
SHTT khong dwoc coi la thiét hai
cida chu thé quyén nén chu thé
quyén SHTT sé khong thé dwoc
nhan lgi nhuan cta Bén vi pham
c6 duwgc do hanh vi xam pham
quyén SHTT ctia minh.

- Cac khoan ttr 6 - 9: Cac quy dinh
cia PLVN chwa twong thich voi
cac quy dinh nay. Hién nay, PLVN
chwa hé quy dinh vé mirc boi
thwong dinh trwéc cling nhwe quy
dinh vé mirc boi thwong bo sung
déi véi cac hanh vi xAm pham
quyén SHTT.

- P6i véi khoan 10: Cac quy dinh
vé nguyén tic boi thuwong thiét
hai, cach xac dinh thiét hai caa
Ludt SHTT va Nghi dinh s6
105/2006/ND-CP la twong thich
véi quy dinh tai khoan nay.

- Boi v&i khoadn 11: Cac quy dinh
cua PLVN hién khéng c6 quy dinh

alternative, the alleged infringer,
and/or any other person
indicated below, to provide
information as laid down in its
applicable laws and regulations
that the infringer or alleged
infringer, or any other party
possesses or controls.

‘Any other person’ in this
paragraph may include a person
who:

(i) was found in possession of the
infringing goods on a commercial
scale;

(ii) was found to be using the
infringing  services on a
commercial scale;

(iii) was found to be providing on
a commercial scale services used
in infringing activities; or

(iv) was indicated by the person
referred to in this subparagraph
as being involved in the
production, manufacture or
distribution of the goods or the
provision of the services.

2. The relevant information
referred to in paragraph 1 may
include information regarding
any person involved on a
commercial scale in  the
infringement or alleged
infringement and regarding the
means of production and

74 Mot Bén ciing c6 thé quy dinh ring chu thé quyén c6 thé khong dugc yéu cau cac bién phap quy dinh tai cac khoan 3, 5 va 7 néu c6 bing chimg vé viéc khong str dung nhan
hiéu. Dé rd rang hon, khong Bén nao c6 nghia vu quy dinh vé kha nang bat ky bién phap nao trong khoan 3, 5, 6 va 7 dugc yéu cau thuc hién song song.
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lgi nhudn ma nguwoi xam pham thu
dwoc tir viéc xam pham.”>

6. Trong thu tuc t6 tung dan sw, doi
v&i hanh vi xAm pham quyén tac gia
va quyén lién quan doi véi tac
phim, ban ghi 4m hodc budi biéu
dién, m6i Bén phai thiét 14p hoic
duy tri mot hé thdong c6 mot hoac
nhiéu quy dinh dwéi day:

(a) cac khodn b6i thwong thiét hai
dinh trwéc dé cha thé quyén cé thé
lwa chon; hoac

(b) cac khoan boi thwong thiét hai
bd sung.76

7. Trong thu tuc t6 tung dan sw lién
quan dén hang héa gid mao nhin
hiéu, moi Bén phai thiét 14p hoic
duy tri mot hé thong c6 mot hoac
nhiéu quy dinh dwéi day:

(a) cac khoan bo6i thwong thiét hai
quy dinh trwéc dé cha thé quyén co
thé lwa chon; hoic

(b) cac khoan bo6i thwong thiét hai
bd sung.””

8. Cac khoan boi thwong thiét hai
quy dinh trwéc theo khoan 6 va 7
phai dwoc quy dinh véi mirc 6 thé
du dé bu ddp cho chu thé quyén do
nhitng thiét hai gay ra b&i hanh vi
xam pham, va v&i muc tiéu ran de
nhitng hanh vi xam pham trong
twong lai.

1. Bu6c chdm d&t hanh vi
xam pham;

2. Budc xin 10i, cai chinh coéng
khai;

3. Budc thuwc hién nghia vu
dan su;

4. Budc boi thwong thiét hai;
5. Budc tiéu huy hoac budc
phin phéi hodc dwa vao st
dung khoéng nhim muc dich
thwong mai déi véi hang hod,
nguyén liéu, vat liéu va
phwong tién dwoc st dung
chi yéu dé san xuit, kinh
doanh hang hoa xam pham
quyén s& hiru tri tué voi diéu
kién khong lam anh hwdng
dén kha nang khai thac quyén
cda chu thé quyén s& hiru tri
tué.

Piéu 204. Nguyén tdc xdc
dinh thiét hai do xam pham
quyén s¢ hivu tri tué

1. Thiét hai do hanh vi xam
pham quyén s& hiru tri tué
bao gbm:

a) Thiét hai vé vat chit bao
gdm cac ton that vé tai san,
mikc giam sit vé thu nhép, loi

cu thé vé mirc phi ciing nhw
nguyén tic xac dinh chi phi cho
cac chuyén gia ky thuat hodc cac
chuyén gia khac tham gia vao qua
trinh t6 tung cua cic vu viéc lién
quan dén hanh vi xdm pham
quyén s& hiru tri tué.

- P6i véi khoan 12: Cac quy dinh
cia PLVN la twong thich véi cac
quy dinh tai khoan nay.

- Péi voi khoan 13: Cac quy dinh
cia Bo luit to tung dan su vé
thdm quyén thu thip chirng ci
ctia Toa an la twong thich véi quy
dinh ctia khoan nay cta TPP.

- P6i véi khoan 14: Cac quy dinh
cta PLVN hién khong c6 quy dinh
cu thé coi viéc bdo vé cac thong
tin bi mat cé dwoc tir viéc thuc thi
quyén s& hitu tri tué cda nganh
toa an la thong tin dwoc bao vé
theo phap lénh bao vé bi mat nha
nuwéec.

- Déi véi khoan 15: Quy dinh caa
PLVN chwa twong thich véi quy
dinh tai khodn nay cua TPP. Vé
mit nguyén tic viéc boi thwong
thiét hai sé dwoc xtr ly theo yéu

distribution networks of the
goods or services which infringe
an intellectual property right.

Panh gia: Cam két tai Diéu 16
cia EVFTA twong dwong véi
cam két cta Piéu 18.74.13 cua
TPP.

Article 17 Other Remedies

1. The Parties shall ensure that
the competent judicial authorities
shall have the authority to order,
at the request of the applicant and
without prejudice to any damages
due to the right holder by reason
of the infringement, and without
compensation of any sort, in such
a manner as to minimize the risks
of further infringements:

(a) the recall from the channels of
commerce;

(b) the disposal outside the
channels of commerce or;

(c) the destruction of goods that
they have found to be infringing
an intellectual property right. The
competent judicial authorities

75 M6t Bén c6 thé tuén thu quy dinh ctia khoan nay bang cach gia dinh ring nhirng khoan lgi nhuan d6 chinh 1a thiét hai duoc dé cap tai khoan 3
76 Bé rd rang hon, khoan bdi thudng bd sung c6 thé bao gém khoan tién phat dé canh c4o hodc trimg phat.
77 Pé rd rang hon, khoan bdi thuong bd sung c6 thé bao gdm khoan tién phat dé canh céo hoic trung phat.
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9. Trong viéc quyét dinh cac khoan
b6i thwong thiét hai bé sung tai
khoan 6 va 7, co quan tu phap phai
c6 thAm quyén quyét dinh cac
khoidn bo6i thwong thiét hai bé
sung ma co quan nay cho la phu
hop, c¢6 tinh dén moi van dé lién
quan, bao gébm ca ban chat cia hanh
vi xdm pham va sw cin thiét phai
ran de cdc hanh vi xam pham
twong tw trong twong lai.

10. Mdi Bén phai quy dinh rang co
quan tw phip cia minh, néu phu
hop, phai c6 thAm quyén, khi két
thuc thu tuc t6 tung dan sw lién
quan dén viéc xam pham it nhit la
quyén tac gia hoac quyén lién quan,
sang ché, va nhian hiéu, budc bén
thua phai tra cho bén thang chi phi
hodc phi toa an va cac khoan phi
ludt sw thich dang, hodc bit ky
chi phi nao khac dwgc quy dinh
theo luat phap cta Bén doé.

11. Néu co quan tw phap hoac cac
co quan khac cia mot Bén chi dinh
chuyén gia ky thuat hodc cac
chuyén gia khac trong thu tuc té
tung dan sw lién quan dén thuc thi
quyén s¢& htru tri tué va yéu ciu cac
bén tham gia t6 tung phai chiu chi
phi cho nhitng chuyén gia nay, Bén
do can c6 gdng bao dam rang cac chi
phi nay la hop ly va twong xtrng véi
khoi lwgng va ban chit cia cong
viéc dwoc thwce hién va khong can
tré moét cach bat hop ly téi viéc
thuc hién cac thu tuc nay.

nhuan, tén that vé co hoi kinh
doanh, chi phi hgp ly dé ngin
chan, khac phuc thiét hai;

b) Thiét hai vé tinh thin bao
gbdm cac ton that vé danh du,
nhan pham, uy tin, danh tiéng
va nhitng tén that khac veé
tinh than giy ra cho tac gia
clia tic phdm van hoc, nghé
thuit, khoa hoc; nguoi biéu
dién; tic gid cla sang ché,
kiéu dang cong nghiép, thiét
ké bo tri, giong ciy trong.

2. Mtrc do thiét hai dwoc xac
dinh trén co s& cac ton that
thwc té€ ma chd thé quyén s&
hiru tri tué phai chiu do hanh
vi xdm pham quyén s& hiru tri
tué gay ra.

Cac Diéu tir 16-20 cua Nghi
dinh s6 105/2006/ND-CP
(da dworc stra doi, bo sung)

Piéu 16. Nguyén tiac xac
dinh thiét hai

1. Thiét hai do xdm pham
quyén s& hiru tri tué quy dinh
tai Diéu 204 cia Luit S& hiru
tri tué 1a sw ton thit thuc té
vé vat chat va tinh than do
hanh vi xdm pham truc tiép
gay ra cho chu thé quyén s&
httu tri tué.

ciu cua cac bén trong vu viéc dan
sw. Do d6, néu cac bén khong cé
yéu cau thi Toa an khéng thé yéu
cdu bat c& bén nao boi thwong
cho bén kia. PLVN hién tai khong
quy dinh ro vé viéc néu mot bén
lam dung cac thud tuc thuc thi
quyén thi bén d6 phai boi thwong
cac thiét hai phat sinh cho bén bi
yéu cau theo thi tuc t6 tung dan
sw. Bén canh do, cac chi phi luat
si theo quy dinh caa Bo luit t6
tung dan sw thi bén nao cé yéu
ciu thi bén diy tu thanh toan trir
khi gitta cac bén c6 thoa thuan
khac trong khi theo quy dinh cua
Luat SHTT hién hanh thi chi chua
thé quyén méi dwoc thanh toan
chi phi luat sw hop ly trong khi chi
phi ludt sw ciia bén bi thiét hai do
hanh vi lam dung quyén cta chu
thé quyén thi khong dwgc quy
dinh trong Luat SHTT.

- Poi véi khoan 16: Twong thich,
hién tai PLVN khong quy dinh viéc
ap dung ché tai din su trong thu
tuc t6 tung hanh chinh va tha tuc
xtr ly vi pham hanh chinh. Do d¢,
yéu cau dat ra trong quy dinh tai
khoan 16 ctia Biéu nay cua TPP la
khong can thiét phai ap dung tai
Viét Nam.

- P6i véi khoan 17: PLVN sé tro
nén twong thich véi quy dinh tai
khoan 17 nay sau khi dwoc stra

may also order destruction of
materials and implements, whose
predominant use of which has

been in the <creation or
manufacture of those goods, or
their  disposal outside the

channels of commerce in such a
manner as to minimise the risks
of further infringement.

2. The Parties' judicial authorities
shall have the authority to order
that the remedies
under this Article, at least for the
destruction, including the
removal from the channels of
commerce for destruction, be
carried out at the expense of the
infringer, unless particular
reasons are invoked for not doing
So.

Panh gia: Cam két tai Diéu 17
cua EVFTA twong &rng va twong
dwong véi cam két cua Diéu
18.74.12 cua TPP.

Article 20 Damages

1. The Parties shall ensure that
the judicial authorities have the
authority to order the
infringer who knowingly, or with
reasonable grounds to know,
engaged in an  infringing
activity, to pay the right-holder
damages to compensate for the
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12. Mdi Bén phai quy dinh trong tha
tuc to tung dan sw:
(a) it nhat d6i véi hang sao lau
quyeén tac gid va hang gia mao nhan
hiéu, co quan tw phap c6 tham
quyén, theo dé nghi cta chu thé
quyén, budc hang hod xdm pham
phai bi tiéu huy, trir trwedng hop
ngoai 1&, ma khong dwgc dén bu
duwdi bat ky hinh thic nao;

(b) co quan tw phap c6 thdm quyén
budc vat liéu va phwong tién dwoc
st dung dé san xuit hodc tao ra cac
hang hod xdm pham nay phai bi,
khong dwgc chdm tré qua mirc va
khong dwgc dén bu dwdi bat ky
hinh thirc nao, tiéu huy hodc phan
phdi ngoai cac kénh thwong mai
theo cach thic gidm thiéu nguy co
xam pham sau nay; va

(c) doi véi cac hang hoa gia mao
nhan hiéu, viéc don thuin g& bo
nhdn hiéu gan trai phap luit trén
hang hoa khong da dé cho phép
hang hod nay dwoc vao luu thong
trong cac kénh thwong mai, trir cac
trerong hop ngoai lé.

13. Khong phwong hai téi luat phap
cia minh quy dinh vé dac quyén,
bao vé thong tin bi mat, hodc xr ly
dit liéu cd nhan, mbi Bén phai quy
dinh rang, trong cac thi tuc td tung
dan su lién quan dén viéc thuc thi
quyén s& hiru tri tué, cac co quan tw

2. Puoc coi 1a c6 tén that thuc
t€ néu cd da cac cin cr sau
day:

a) Loi ich vat chit hoic tinh
than 1a c¢6 thwc va thudc vé
nguoi bi thiét hai;

b) Nguwoi bi thiét hai c6 kha
ndang dat dwoc lgi ich quy
dinh tai diém a khoan nay;

c) Cé sw giam sut hodc mat lgi
ich ctia ngwoi bi thiét hai sau
khi hanh vi xam pham xay ra
so v&i kha nang dat dwoc loi
ich d6 khi khéng c6 hanh vi
xam pham va hanh vi xam
pham la nguyén nhan truc
tiép giy ra sw gidm sut, mit
loi ich doé.

3. Mirc do thiét hai dwoc xac
dinh phu hop véi yéu t6 xAm
pham quyén doi véi doi
twong quyén sé& hiru tri tué.
Viéc xac dinh murc do thiét
hai dwa trén chiéng ct vé
thiét hai do cac bén cung cap,
ké ca két qua trung ciu giam
dinh va ban ké khai thiét hai,
trong dé lam ré cac can ci dé
xac dinh va tinh todn mitc
thiét hai.

Piéu 17. Ton thit vé tai san
1. Ton that vé tai sdn dwoc
xac dinh theo mtrc d6 giam
sut hodc bi mat vé gia tri tinh
dwoc thanh tién cia déi
twong quyén s& hitu tri tué

déi dé tré nén twong thich véi cac
quy dinh tir khoan 1 - 16 ctia Biéu
nay va cac quy dinh trong cac
biéu 18.66 va 18.69.

Pé xuat:

- B6 sung quy dinh bén thuc
hién hanh vi vi pham phai béi
thwong cho chu thé quyén s&
hitu tri tué cac khoan l¢ri nhuan
ma bén vi pham da thu dworc,
dong thoi bé sung vé mikc boi
thwong dn dinh trwéc va mirc
boi thwong bo sung vao nguyén
tic xac dinh thiét hai va cac
Khoan tién dwoc boi thwong
cua Luat SHTT;

- B6 sung nguyén tic dwoc quy
dinh tai Piéu 11 caa TPP vao
Luat SHTT.

- Quy dinh vé ché tai cho bén vi
pham lénh cta toa an lién quan
dén viéc bao vé thong tin bi mat
phat sinh hodc dwoc trao doi
trong tha tuc t6 tung din sw
lién quan dén SHTT;

- B0 sung quyén cita bén bi
thiét hai do hanh vi lam dung
quyén SHTT cua chua thé quyén
vao quy dinh ctia Luiat SHTT.

actual injury the right holder has
suffered as a result of the
infringement.

In determining the amount of
damages for infringement of
intellectual property rights, a
Party’s judicial authorities shall
have the authority:

(a) to take into account all
appropriate aspects, such as the
negative economic
consequences, including lost
profits, which the injured party
has suffered, any unfair profits
made by the infringer27 and, in
appropriate cases, elements other
than economic factors

(b) in appropriate cases, to set the
damages as a lump sum on the
basis of elements
such as at least the amount of
royalties or fees which would
have been due if the infringer had
requested authorisation to use
the intellectual property right in
question.

2. Where the infringer did not
knowingly, or with reasonable
grounds to know, engage in
infringing activity, the Parties
may lay down that the judicial
authorities may order in favour of
the injured party the recovery of
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phap c6 thAm quyén, trén co s& dé
nghi hop 1y ctia chd thé quyén, budc
bén xam pham, hodc bi cdo budc
xdm pham, cung cip cho chu thé
quyén hodc co quan tw phap, it nhat
vOi muc dich thu thip bang chirng,
cac thong tin lién quan theo quy
dinh trong luat phap ctia Bén dé ma
bén xam pham hodc bi cado budc
xam pham dang nim giit hodc kiém
soat. Cac théng tin nay cé thé bao
gom thong tin vé bat ky nguoi nao
lién quan dén bat ky khia canh nao
cia hanh vi xam pham hodc bi cao
budc xam pham, va phwong tién san
xudt hodc kénh phan phéi hang héa
hodc dich vu xam pham hoac bi cao
budc xadm pham, bao gom cd danh
tinh cua ngwoi thir ba bi cdo budc
c6 tham gia vao viéc san xuit va
phan ph6i nhitng hang hod hoac
dich vu nay va cac kénh phén phdi
cua ho.

14. M6i Bén phai quy dinh rang lién
quan téi tha tuc té tung dan sw vé
thwc thi quyén s& hitu tri tué, co
quan tw phap hodc cac co quan khac
cia minh cé thdm quyén ap dung
ché tai cho bén tham gia, nguoi tw
van, chuyén gia, hodc nhirng nguwoi
khac thudc thAm quyén phan quyét
cia toa, do vi pham lénh cta toa
lién quan dén viéc bao vé théng tin
bi mit phat sinh hodc dwoc trao ddi
trong thu tuc t6 tung do.

dwoc bao ho.

2. Gié tri tinh dwoc thanh tién
cda doi twong quyén s& hiru
tri tué quy dinh tai khoan 1
biéu nay dwoc xac dinh theo
mot hodc cac can ctr sau day:
a) Gia chuyén nhwong quyén
s& htru hodc gia chuyén giao
quyén st dung déi twong
quyén s& hiru tri tué;

b) Gia tri gép von kinh doanh
bang quyén s& hitru tri tug;

c) Gia tri quyén s& hiru tri tué
trong tong sO tai san cda
doanh nghiép;

d) Gia tri dau tw cho viéc tao
ra va phat trién déi twong
quyén s& htru tri tué, bao gom
cac chi phi tiép thi, nghién
ctru, quang cao, lao dong,
thué va cac chi phi khéc.

Piéu 18. Giam sut vé thu
nhap, lg'i nhuan

1. Thu nhap, loi nhuan quy
dinh tai diém a khoan 1 biéu
204 cua Luat S& hitu tri tué
bao gbm:

a) Thu nhap, loi nhuan thu
dwoc do st dung, khai thac
truc ti€p déi twong quyén sé&
hitu tri tué;

b) Thu nhap, lgi nhudn thu

profits or the payment of
damages
which may be pre-established.

Panh gia: Cam két tai Diéu 20
cua EVFTA twong (rng va twong
dwong véi cac cam két tai cac
Khoan tir 3-9 cua Piéu 18.74
cua TPP.

Article 21 Legal Costs

Each Party shall provide that its
judicial authorities, as a general
rule and, where
appropriate, have the authority to
order that the prevailing party be
awarded payment by
the losing party of court costs or
fees and appropriate attorney’s
fees, or any other
expenses as provided for under
that Party’s domestic law.

Panh gia: Cam két tai Diéu 21
cua EVFTA twong dwong voéi
cam két tai khoan 10 va 11,
Diéu 18.74 cua TPP.
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15. Mdi Bén bdo ddm rang co quan
tw phap cia minh cé thdm quyén
yéu cadu mot bén, ma theo yéu ciu
cia bén nay cac bién phap duwoc
thuc hién va da lam dung thu
tuc thuc thi quyén s& hiru tri tué,
bao gom quyén do6i véi nhan hiéu,
chi dan dia ly, sang ché, quyén tac
gid va quyén lién quan va ki€u dang
cong nghiép, phai dén bu théa dang
cho bén bi 4p dung hodc bi can tr¢
mot cach sai trai cho nhirng thiét
hai da phai chiu do viéc lam dung
dé. Co quan tw phap ciling phai c6
thAm quyén quyét dinh budc
nguyén don tra cho bi don cac chi
phi, bao gobm ca phi ludt sw hop ly.

16. Trong pham vi mét ché tai dan
s c6 thé dwoc ban hanh theo cac
thu tuc phan x& hanh chinh, caa
moi Bén phai quy dinh rang cac tha
tuc nay phai phu hop véi cac
nguyén tac vé co ban twong dwong
v&i nhitng nguyén tic quy dinh tai
biéu nay.

17. Trong cac tha tuc t6 tung dan suw
lién quan dén cac hanh vi dé cap tai
biéu 18.66 (TPMs) va biéu 18.69
(RMI):

(a) mdi Bén phai quy dinh rang co

dwgc do cho thué doi twong
quyén s& hiru tri tué;

c) Thu nhap, loi nhuan thu
dwoc do chuyén giao quyén
st dung déi twong quyén so
hitu tri tué.

2. Mtrc gidm sut vé thu nhép,
loi nhuan dwoc xac dinh theo
mot hodc cac can ctr sau day:

a) So sanh truc tiép mirc thu
nhip, loi nhuin thuc té trudc
va sau khi xay ra hanh vi xam
pham, twong Ung voéi ting
loai thu nhdp quy dinh tai
khoan 1 biéu nay;

b) So sanh san lwgong, so
lwgng san phiam, hang hoj,
dich vu thuc té tiéu thu hoac
cung rng truedc va sau khi xay
ra hanh vi xdm pham;

c) So sanh gid ban thuc té
trén thi tredng cta san pham,
hang hoa, dich vu truéc va
sau khi xay ra hanh vi xam
pham.

Piéu 19. Ton thit vé co hoi
kinh doanh
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quan tw phdp cia minh phai cé
tham quyén, it nhit 13:78

(i) quyét dinh ap dung cac bién
phép tam thoi, bao gbm ca viéc thu
git hoac gitt dudi hinh thirc khac
d6i véi cac thiét bi va san pham bi
nghi ngo 1a lién quan dén cac hanh
vi bi cAm;

(ii) budc boi thwong thiét hai theo
mic ap dung cho cac hanh vi
xdm pham quyén tic gia, nhv quy
dinh trong phap luat cua Bén dé
phu hop véi Diéu nay;”°

(iii) budc tra chi phi, 1é phi toa an,
hoac cac chi phi khac nhw quy dinh
tai khoan 10; va

(iv) budc tiéu huy thiét bi va san
phdm bi cho 1a c6 lién quan trong
hanh vi bi cAm; va

(b) Mot Bén c6 thé quy dinh rang
boi thwong thiét hai khong dwoc ap
dung d6i véi cac thw vién, kho lwu
trix, to chirc gido duc, bao tang hoic
cac t6 chirc phat séng cong céng phi
thwong mai, néu cac t0 chirc nay
chdp nhin chitng minh rang ho
khong nhin biét hodc khong cé ly

1. Co hdi kinh doanh quy dinh
tai diém a khoan 1 Diéu 204
cua Luat S& hitu tri tué bao
gom:

a) Kha nang thuc té st dung,
khai thac truwc tiép doi twong
quyén s& hitu tri tué trong
kinh doanh;

b) Khad nidng thuwc té cho
ngwoi khac thué déi twong
quyén s& hiru tri tué;

c) Kha nang thuc té chuyén
giao quyén str dung doi twong
quyén s& hiru tri tué, chuyén
nhuwong doi twong quyén so
hitu tri tué cho nguwoi khac;

d) Co hoi kinh doanh khac bi
mit do hanh vi xdm pham
truc ti€p gay ra.

2. Ton thit vé co hoéi kinh
doanh la thiét hai vé gia tri
tinh dwoc thanh tién cuda
khodan thu nhap dang 1€ nguwoi
bi thiét hai c6 thé c6 dwoc khi
thwc hién cac kha nang quy
dinh tai khodn 1 Diéu nay
nhung thwe té khong c6 dwoc
Kkhoan thu nhap dé do hanh vi

78 Pé rd rang hon, mot Bén co thé, nhung khong bi bude phai, quy dinh cac ché tai riéng cho Didu 18.66 (TPMs) va Diéu 18.69 (RMI), néu nhiing ché tai d6 da c6 san trong phap

ludt vé quyén tac gia.

79 Néu phap luat v& quyén tic gia ciia mot Bén quy dinh ca bdi thuong thiét hai quy dinh trude va bdi thudng thiét hai bd sung, thi Bén d6 ¢6 thé tuan thii quy dinh cia diém nay

bang viéc chi quy dinh mot trong céc dang bdi thuong thiét hai nay.




do dé tin rang hanh vi cda ho ciu
thanh hanh vi bi cAm.

xam pham gay ra.

Piéu 20. Chi phi hop ly dé
ngin chian, khic phuc thiét
hai

Chi phi hop ly dé ngin chan,
khic phuc thiét hai quy dinh
tai diém a khoan 1 Diéu 204
cia Luat S& hiru tri tué gbm
chi phi cho viéc tam giit, bao
quan, Iwu kho, Iwu bai doi véi
hang hod xam pham, chi phi
thwc hién cac bién phap khin
cip tam thoi, chi phi hop ly
dé thué dich vu gidm dinh,
ngin chin, khic phuc hanh vi
xam pham va chi phi cho viéc
thong bao, cai chinh trén
phwong tién thdong tin dai
chung lién quan dén hanh vi
xam pham

Piéu 147.1 cta B0 luit to
tung dan sw: Nghia vu chiu
an phi so’ tham

1. Pwong sy phai chiu an phi
so thAm néu yéu cdu cta ho
khong dwoc Toa an chip
nhan, trir treong hop dwoc
mién hodc khong phai chiu an
phi so thAm.

Piéu 205.3 ctia Luit SHTT:
Ngoai khoan béi thwong thiét
hai quy dinh tai khoan 1,
khodn 2 Diéu nay, chu thé
quyén s& hiru tri tué c6 quyén
yéu ciu Toa an budc to chic,
cd nhan c6 hanh vi xam pham
quyén s& hiru tri tué phai

114




thanh toan chi phi hop ly dé
thué luat su.

biéu 97.2.g cia Bo luat to
tung dan sw

Yéu ciu co quan, t6 chic, ca
nhin cung cip tai liéu doc
dwoc, nghe duoc, nhin dwoc
hodc hién vat khac lién quan
dén viéc giai quyét vu viéc
dan su;

Piéu 168.3 cia Bo luat to
tung dan sw

3. Chi phi cho ngwoi phién
dich, luat sw do nguoi cé yéu
ciu chiu, trir treong hop cac
bén dwong sw c6é thoa thuan
khac.

Quyét dinh sO
30/2004/QP-BCA cia Bé
Cong An ban hanh vé danh
muc bi mat nha nwéc do
mat cua nganh toa an.

DPiéu 1. Danh muc bi mit nha
nwéc do Mat cda nganh Toa
an gom nhirng tin trong pham
vi sau day:

1. K& hoach phéi hop céng tac
lién nganh vé diu tranh
phong chong t6i pham, ké
hoach bao vé an toan cac
phién tda quan trong;

2. Quan di€ém cda cic thanh
vién trong HOi dong xét xir
cla cac cip Toa an khi nghi
an;

3. Bdo cdo tong két, bdo cdo
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chuyén dé vé céng tac xét xt,
chwong trinh céng tac cua
Toa an nhin dan t6i cao chwa
cong bé;

4. Ké hoach, tai liéu chuén bi
dam phan véi nwédc ngoai
hodc v&i cac to chirc qubc té
vé hop tac quoc té ctia nganh
Toa an nhadn dan chwa cong
bé;

5. Cac dé tai nghién ctru khoa
hoc cip Nha nwéc vé xay
dung, thi hanh va 4p dung
phap luit, cic dé an vé doi
m¢éi phwong thirc hoat dong
clia nganh Toa an vé céng tac
xét xtr chwra cong bé.

6. Noi dung vé kiém tra cong
tac xét xtt, cong tac thi hanh
an cua Toa an nhan dan toi
cao doi voi cac Toa an nhan
dan va Toa an quan sw cac
cip chwa cong bé;

7. H6 so cdn bd chu choét caa
nganh Toa 4n bao gém ho so
Chanh an, Ph6é Chanh an Toa
an nhan dan va Toa an quan
sw cac cap; ho so tuyén chon
Thim phéan Toa an nhin dan
va Toa &n quin sw cac cip;

8. K& hoach quy hoach can bd
lanh dao chu chét cia Toa an
nhan dan va Toa an quan sw
cac cap;

9. HO so, tai liéu, thanh tra,
ki€m tra cac van dé noi bo
trong nganh Toa an nhan dan
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chwa dwoc cip c6 thim quyén
cong bé;

10. C4c tai liéu, thong tin lién
quan dén viéc diu thiu xay
dung, stra chita tru s& lam
viéc, mua sam trang thiét bi
lam viéc cho cac Toa &n nhan
dan ma theo quy dinh cta
phép luat chwa céng bo;

11. HO so, tai liéu lién quan
dén viéc thiét ké mang hé co
s& dir liéu nganh Toa an nhan
dan.

Quyét dinh S0
01/2004/QD-TTg quy dinh
vé danh muc bi mit nha
nwéc do tuyét mat caa
nganh toa an.

Piéu 1. Danh muc bi mat nha
nuwéc do Téi mat cua nganh
Toa 4n nhén din gém c6 :

1. H6 so, tai liéu lién quan
dén viéc xét xtr cac vu an vé
cac tb6i pham an ninh quoc
gia. Cac bao cdo, thong ké an
tlr hinh, cac vu an doc xét xir
kin theo quy dinh cta phap
luat cha cong bo.

2. Noi dung chi dao, ké hoach
xét xr cac vu an quan trong,
cac vu an diém, cic vu an
phttc tap theo quy dinh cua
co quan cé thAm quyén

Article 18 Injunctions

The Parties shall ensure that,
where a judicial decision is taken
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finding an infringement of
an intellectual property right, the
judicial authorities may issue
against the infringer and
where appropriate, against a
party whose services are being
used by the infringer and over
whom the relevant judicial
authority exercises jurisdiction,
an injunction aimed at prohibiting
the continuation of  the
infringement.

Panh gia: TPP khong c6 cam két
nao twong wng véi cam Kkét tai

diéu nay cia EVFTA
Piéu 18.75: Cac bién phap tam | Piéu 206. Quyén yéu cdu | Panh gia: Twong thich Article 14 Provisional
thoi Toa dan dap dung bién phap Measures

1. Co quan c6 thdm quyén cia moi
Bén phai hanh dong theo dé nghi ap
dung bién phép lién quan dén bat
ky quyén s& hitu tri tué truwdc khi
nghe y kién ctia bén kia, phu hop
v&i cac quy tac tw phap cta Bén do.

2. M6i Bén phai quy dinh rang co
quan tw phdp cia minh phai c6
thdm quyén yéu ciu nguwoi dé nghi
ap dung bién phdp tam thoi lién
quan dén quyén s& hitu tri tué
cung cap bat ky bang ching hop ly
sdn c6 nao, véi dd chac chin du dé
thuyét phuc co quan tw phap, rang
quyén cda nguwoi ndp don dang bi
xam pham hodc viéc xam pham la
sdp xay ra, va yéu cau ngudi nop
don phai nép khoan bao dam hodac
bdo chirng twong dwong, dwoc an
dinh & mirc d0 dé€ bao vé bi don va

khdn cdp tam thoi

1. Khi khéi kién hoac sau khi
khé&i kién, cha thé quyén so
hitu tri tué cé quyén yéu ciu
Toa an ap dung bién phap
khan cip tam thoi trong cac
treong hop sau day:

a) Pang c6 nguy co xay ra
thiét hai khong thé khac phuc
dwgc cho chu thé quyén so
httu tri tué;

b) Hang hoa bi nghi ngor xam
pham quyén s& hiru tri tué
hodc chirng cir lién quan dén
hanh vi xdm pham quyén s¢&
hitu tri tué cé nguy co bi tiu
tdn hodc bi tiéu huy néu
khong dwoc bao vé kip thoi.

2. Toa an quyét dinh ap dung

Pé xuat: Khong

1. The Parties shall ensure that,
the competent judicial authorities
may, on request by a party who

has presented reasonably
available evidence to support his
claims that his

intellectual property right has
been infringed or is about to be
infringed, order prompt and
effective provisional measures:

a) to prevent an infringement of
any intellectual property right
from occurring, and in particular
to prevent the entry into and the
movement within the channels of
commerce in their jurisdiction of
goods, including imported goods
immediately after customs
clearance:
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ngan chdn sw lam dung. Khoan bao
dam hoac bao chirng twong dwong
nay khong dwoc can tré bat hop ly
viéc ap dung cac thu tuc nay.

3. Trong cac thu tuc to tung dan sw
lién quan dén xAm pham quyén tac
gid va quyén lién quan va hang gia
mao nhan hiéu, moi Bén phai quy
dinh riang co quan xét x* ciia minh
c6 thAm quyén ra lénh thu gitr hoac
gitr dwdi cac hinh thirc khac doi véi
hang hoa bi nghi ngd la xdm pham,
vat liéu va phuwong tién lién quan
dén hanh vi xAm pham, va, it nhat
d6i véi hang gid mao nhan hiéu, cac
chirng c¥ & dang tai liéu lién quan
dén hanh vi xAm pham.

bién phap khin cidp tam thoi
theo yéu ciu cua chu thé
quyén s& hiru tri tué quy dinh
tai khodn 1 DPiéu nay truwéc
khi nghe y kién ctia bén bi ap
dung bién phap doé.

biéu 207 Luit SHTT quy
dinh vé Cac bién phap khan
cap tam thoi

1. Cac bién phap khian cip
tam thoi sau day dwoc ap
dung d6i véi hang hoa bi nghi
ngo xam pham quyén sé& hiru
tri tué, nguyén liéu, vat liéu,
phwong tién san xudt, kinh
doanh hang hoa doé:

a) Thu gity;

b) Ké bién;

c) Niém phong; cdm thay doi
hién trang; cAm di chuyén;

d) Cam chuyén dich quyén s¢&
hitu.

2. Cac bién phap khin cap
tam thoi khac dwoc ap dung
theo quy dinh ctia Bo luit to
tung dan suy.

Piéu 208. Nghia vu cua
ngwoi yéu cdu dp dung bién
phdp khdn cdp tam thoi

1. Ngwoi yéu cau ap dung
bién phap khan cip tam thoi
c6 nghia vu chi*rng minh
quyén yéu ciu theo quy dinh
tai khoan 1 Diéu 206 ctia Luit
nay bang cac tai liéu, chirng
ctt quy dinh tai khoadn 2 biéu

(i) An interlocutory injunction
may also be issued against a party
whose services are being used by
a third party to infringe an
intellectual property right and
over whom the relevant judicial
authority exercises jurisdiction.

(ii) In the case of an alleged
infringement committed on a
commercial scale, the Parties
shall ensure that, if the applicant
demonstrates circumstances
likely to endanger the recovery of
damages, the judicial authorities
may order the precautionary
seizure or blocking of the
movable and immovable property
of the alleged infringer, including
the blocking of his/her bank
accounts and other assets.

(b) to preserve relevant evidence
in respect of the alleged
infringement, subject to the

protection of confidential
information. These measures may
include the detailed

description, with or without the
taking of samples, or the physical
seizure of the alleged
infringing  goods, and, in
appropriate cases, the materials
and implements used in the
production and/or distribution of
these goods and the documents
relating thereto.

2.  Where appropriate, in
particular where any delay is

119




203 cta Luat nay.

2. Nguwoi yéu cau ap dung
bién phap khan cip tam thoi
c6 nghia vu bbi thwong thiét
hai gy ra cho nguwoi bi ap
dung bién phap doé trong
trweong hop nguwdi dé6 khong
xdm pham quyén s& hiru tri
tué. D€ bdo dam thwc hién
nghia vu nay, nguoi yéu cau
ap dung bién phap khin cap
tam thoi phai nép khoan bao
dam bang mot trong cac hinh
thitc sau day:

a) Khoan tién bang 20% gia
tri hang hod can ap dung bién
phéap khin cip tam thoi hodc
t6i thiéu hai mwoi triéu dong
néu khong thé xac dinh dwoc
gia tri hang héa do;

b) Ching tir bao lanh cua
ngan hang hoic cta té chic
tin dung khac.

likely to cause irreparable harm
to the right holder or where there
is a demonstrable risk of evidence
being destroyed, the judicial
authorities shall have the
authority to  adopt those
provisional measures without the
other party being heard.

3. The provisions of this Article
are without prejudice to Article
50 of the TRIPS
Agreement.

Panh gia: Twong dwong

Cam két EVFTA cam két vé viéc
ap dung cac bién phap khan cap
tam thoi va cac diéu kién dé
dwoc ap dung cac bién phap
nay.

TPP ciing cam két vé cac bién
phap khan cip tam thoi, nhwng
chi cam két vé mat nguyén tac
12 méi Bén phai bao dam cé
cam két vé bién phap khan cip
tam thoi mién 1a phu hop véi
quy tac tw phap ctia méi Bén.
Do d6, TPP khong trai véi cac
cam két trong EVFTA va van cé
thé coi la twong dwong véi cam
két tai Piéu 14 caa EVFTA.

Article 19 Alternative Measures

The Parties may provide that, in
appropriate cases and at the
request of the person liable to be
subject to the measures provided
for in Article 17 (Corrective
measures) and/or Article 18
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(Injunctions), the competent
judicial authorities may order
pecuniary compensation to be
paid to the injured party instead

of applying the measures
provided for in these two Articles
if that person acted

unintentionally and  without
negligence, if

execution of the measures in
question would cause him
disproportionate harm and if
pecuniary compensation to the
injured party appears reasonably
satisfactory.

Panh gia: TPP Khong c6 cam két
twong rng v&i cam két tai Diéu
nay caa EVFTA

Article 25 Definitions

For the purposes of Sub-section
3.2

1. Goods infringing an intellectual
property right” means goods, the
importation or
exportation of which, according to
the law of the country where the
goods are found, infringe an
intellectual property right,
consisting of counterfeit goods
referred to in paragraph 2(a) and
pirated copyright goods referred
to in paragraph 2(b).

2. (a) "counterfeit goods" means:

(i) "counterfeit trademark goods"
shall mean any goods, including
packaging,  bearing = without
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authorization a trademark which
is identical to the trademark
validly registered in respect of
such goods, or which cannot be
distinguished in its essential
aspects from such a trademark,
and the importation or
exportation of which thereby
infringes the rights of the owner
of the trademark in question
under the law of the country
where the goods are found

(ii) "counterfeit geographical
indication goods", namely goods,
including packaging,
unlawfully bearing a geographical
indication identical to the
geographical indication validly
registered in respect of the same
type of goods, or which cannot be
distinguished in its essential
aspects from such a geographical
indication, and the importation or
exportation of which thereby
infringes the rights of the
geographical indication in
question under the law of the
country where the goods are
found

(b) "pirated copyright goods"
shall mean any goods which are
copies made  without the
consent of the right holder or
person duly authorized by the
right holder in the country of
production and which are made
directly or indirectly from an
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article where the making of that
copy as well as importation or
exportation would have
constituted an infringement of a
copyright or a related right under
the law of the country of
importation or country of
exportation respectively.

3. "Import goods" shall mean
goods brought into the territory
of a Party from a place outside
that territory, while those goods
remain under customs control.

4. "Export goods" shall mean
goods which are to be taken from
the territory of a Party to a place
outside that territory, while those
goods remain under customs
control.

Panh gia: Cam két tai Khoan 1
va 2 cua DPiéu nay cua EVFTA
twong wng véi ghi cha s6 116
cua TPP vé hang héa gia mao
nhan hiéu va sao lau quyén tac
gia.

Khoan 3 va 4 cua Diéu nay cua
EVFTA dwa ra dinh nghia vé
xuit khiu va nhiap khiu hang
hoéa. Trong Kkhi theo cam két tai
Khoan 5 cua Piéu 18.76 cua
TPP lai coi hang héa dwéi sw
kKi€ém soat hai quan (bao géom
nhip Kkhau, tip két dé€ xuit
Khiu va qua canh) (va cac ghi
chi tir 121 dén 123.) la déi
twong cua Kiém soat bién gidi
néu c6 diau hiéu xidm pham
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quyén s& hiru tri tué ciaa chua
thé quyén. TPP trong trwong
hop nay cam két rong hon so
véi EVFTA

Article 24 Consistency with
GATT and TRIPS Agreement
(Néu chi danh gia riéng EVFTA thi
khong thé xac dinh dwgc hét sy
twong dwong ctia EVFTA véi TPP.
bEé danh gia va so sdnh dwoec thi sé
phdi lam déng thoi cad EVFTA +
TRIPS dé danh gia TPP.)

In implementing border measures
for the enforcement of intellectual

property rights by
customs covered by this article,
the Parties shall ensure

consistency with their obligations
under the GATT and TRIPS
agreements and, in particular,
with  Article V of GATT
agreement, Article 41 and Section
4 of the Part III of TRIPS
agreement.

Panh gia: TPP khong c6 cam két
cu thé vé vian dé nay.

Piéu 18.76: Cac yéu cau dic biét
lién quan t&¢i cac bién phap tai
bién gidi

1. Moi Bén phai quy dinh vé don
yéu cau dinh chi théng quan, hodc
gitr, bat ky hang héa nao bi nghi ngo
la gid mao nhan hiéu hodc mang
nhan hiéu twong ty gay
nham lan, hodc sao lau quyén tac
gia, dwoc nhip khiu vao lanh thé

Piéu 213. Hang hod gid mao
vé s& hivu tri tué

1. Hang hoa gia mao vé so&
hiru tri tué theo quy dinh cua
Luat nay bao gom hang hoa
gia mao nhan hiéu va gia mao
chi dan dia ly (sau day goi la
hang hoa gia mao nhan hiéu)
quy dinh tai khoan 2 Diéu nay
va hang hoa sao chép lau quy

Panh gia: Twong thich mot phan

- DBoi véi khodn 1 - 3: PLVN hién
hanh twong thich véi cac quy dinh
trong cac khodn nay cta Diéu
18.76 cua TPP.

- D6i véi khoadn 4: PLVN mac du cé
quy dinh co quan hai quan cé
quyén théng bdo cho chu thé
quyén/nguoi yéu cau tam dirng
lam thu tuc hai quan, nhung lai

Article 26 Scope of Border
Measures

1. Each Party shall adopt
procedures with respect to
import and export goods, under
which right holders can record

IPRs within the customs
authorities, and such authorities
shall carry out appropriate

controls in order to identify goods
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ciia Bén d6.80

2. Moi Bén phai quy dinh rang bit
ky chd thé quyén nao ti€n hanh cac
thad tuc d€ yéu ciu co quan c6 thim
quyéns8! ctia minh dinh chi thong
quan hang hoa bi nghi ngd gia mao
nhdn hiéu hodac mang nhan hiéu
twong tw gdy nham 14n, hoic sao lau
quyén tac gia vao lwu théng tw do,
déu phai cung cip bang chirng thich
hop dé chirng minh v&i co quan cé
thdm quyén rang theo luit cia Bén
c6 thl tuc dd, rang c6 biu hién xam
pham quyén s& hitu tri tué cia chu
thé quyén, va cung cip diy du cac
théng tin ma cha thé quyén dwoc
cho 1a phai biét dé giip co quan c6
thdm quyén c6 thé nhin ra hang
hoa bi nghi ngo xdm pham. Yéu cau
cung cap théng tin nay khong dwoc
can tré mot cach bat hop ly viéc ap
dung cac thu tuc nay.

3. Moi Bén phai quy dinh ring co
quan cé thdm quyén clia minh phai
c6 thdm quyén yéu ciu chu thé
quyén tién hanh thu tuc dé dinh chi
thong quan hang hoa nghi ngo gia
mao nhan hiéu hodc mang nhan
hiéu twong tw gdy nham lan, hoic
sao liu quyén tdc gia, phai ndp

dinh tai khoan 3 biéu nay.

2. Hang hoa gia mao nhan
hiéu 1a hang ho4, bao bi cua
hang hod c6 gin nhan hiéu,
d4u hiéu trung hodc khé phan
biét véi nhan hiéu, chi dan dia
ly dang dwogc bao hd dung cho
chinh mat hang d6 ma khong
dwoc phép cua chu s& hiru
nhdn hiéu hodc cda t6 chirc
quan ly chi dan dia ly.

3. Hang hoa sao chép lau la
ban sao dwoc san xuidt ma
khong dwgc phép cua chu thé
quyén tac gia hoac quyén lién
quan

Piéu 216 Luiat SHTT quy
dinh vé Bién phap Kkiém
soat hang hoa xuit Kkhau,
nhap khau lién quan dén s&
hiru tri tué

1. Cac bién phap kiém soat
hang hod xuit Khau, nhap
Kh4u lién quan dén s& hiru tri
tué bao gom:

a) Tam dirng lam thu tuc hai
quan doi véi hang hoa bi nghi
ngo xdm pham quyén sé& hiru
tri tué;

khong quy dinh cu thé vé nhitng
ndi dung can phai thong bdo la gi.
Do d6, quy dinh nay la chwa twong
thich véi quy dinh tai khoan 4 cta
biéu nay. (THam van y kién cda
co quan hai quan vé thuc té ndi
dung théng bao khi phat hién ra
hang hoéa bi nghi ngd xam pham
quyén SHTT la gi? Va néu duorc,
noi dung théng bao nay dwoc quy
dinh trong van ban nao.)

- P6i véi khoan 5 va 6: Khong
twong thich. Theo quy dinh cta
PLVN thi viéc lam thd tuc ki€ém
soat hang hdéa nhip khiu, xuit
khau lién quan dén SHTT chi dwoc
thwc hién theo yéu ciu cua chua
thé quyén ma khong quy dinh rd
thAm quyén cda ciac co quan co
thdm quyén khac dwoc tw minh
tién hanh bién phap kiém soat
hang héa xuit khiu, nhip khiu
dang duwdi sw kiém soat cia hai
quan.

- B6i v&i khodn 7: Twong thich.

- P6i véi khoan 8 va 9: Twong
thich.

bé xuat:

- BO sung thAm quyén dwogc tw

suspected of
recorded IPRs.

2. The customs authorities shall,
in accordance with domestic
procedures, suspend the release
of the goods suspected of
infringing IPRs recorded within
the customs authorities.

Panh gia: Cam két tai Piéu nay
cua EVFTA twong dwong voéi
cam két tai khoan 1 cta Diéu
18.76 cua TPP.

Article 27 Active Involvement
of Customs Authorities

infringing those

The customs authorities shall be
active in targeting and identifying
shipments containing import and
export goods suspected of
infringing an intellectual property
right on the basis of risk analysis
techniques. They shall provide for
cooperation with right holders,
including allowing the provision
of information for risk analysis.
Panh gia: Cam két tai Diéu 27
cua EVFTA twong dwong voéi
cam két tai khoan 5 cta Diéu
18.76 cua TPP

80 Vi muyc dich ctia Diéu nay:

(a) hang hoa gia mao nhan hiéu 1 hang hoa bit ky, bao gdm bao goi mang mdt nhan hiéu trung v6i nhan hiéu da duoc dang ky con hiéu Iyc cho hang hoa do, hodc khong thé phan
biét dugc voi thanh phan chinh ctia nhan hiéu d6 va do d6 xam pham quyén cua chu s htru nhan hiéu lién quan theo phap luat cua Bén quy dinh vé thu tyc trong muyc nay; va

(b) hang sao lau quyén tac gia 1a hang hoa dugc sao chep khong duge sy ddng ¥ cua chu thé quyén hoic ngudi duge chu thé quyen ity quyén tai nu6e san xuit va duge thue hién
tryc tiép hodc gian tiép tir sin pham ma viéc tao ra ban sao ciia san pham d6 s& cau thanh hanh vi xam pham quyén tac gia va quyén lién quan theo luat ciia Bén quy dinh thu tuc

theo muc nay.

81 V6i muc dich cua Didu nay, trir truong hop duoc quy dinh khac, co quan cé thdm quyén c6 thé bao gém co quan tu phap, hanh chinh hodc thuc thi phép luat theo phap luat ctia

mot Bén
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khoan bao dam hodc bao ching
twong dwong & mirc da dé bao vé bi
don va cac co quan c6 thdm quyén
va dé ngian chin sy lam dung.
Khoan bdo dam hodc bao ching
twong dwong nay khong dwoc can
tré mot cach bat hop ly viéc ap
dung cac thu tuc nay. Mot Bén c6
thé quy dinh rang cic khoan bao
dam nay c6 thé duéi dang mét giao
kéo c6 diéu kién gitt cho bi don
khong bi bat ky mat mat hodc
thiét hai nao nay sinh tir bat ky viéc
dinh chi thong quan hang hoa nao
trong trwong hop co quan cé thim
quyén xic dinh riang hang hoa
khong phai la hang xam pham.

4, Khong phwong hai téi luat phap
mot Bén vé quyén riéng tw hoac bi
mat thong tin:

(a) néu co quan cé thAm quyén cla
mot Bén da thu gilt hoac dinh chi
thong quan hang hoa bi nghi ngo la
hang gida mao nhan hiéu hodc sao
l13u quyén tac gia, thi Bén dé cé thé
quy dinh rang co quan c6 thim
quyén cia minh phai c6 thim quyén
théng bao cho chu thé quyén, khong
dwoc cham tré qua mirc, vé tén va
dia chi cia ngwoi giri hang, nha xuat
khiau, ngwoi nhan hang, hodc nha
nhip khiu; bdn md td hang hoa, s6
lwgng hang hod, va néu biét, nwéc
xuat xtr ciia hang ho4;82 hoac

(b) néu mot Bén khong quy dinh

b) Kiém tra, gidm sat dé phat
hién hang hoa c6 dau hiéu
xAm pham quyén s& hiru tri
tué.

2. Tam dirng lam thu tuc hai
quan d6i véi hang hoa bi nghi
ngo xam pham quyén sé& hiru
tri tué 1a bién phap dwogc tién
hanh theo yéu ciu ctia chua
thé quyén s& hiru tri tué
nham thu thap thong tin,
chirng c vé 16 hang dé chu
thé quyén s& hiru tri tué thuc
hién quyén yéu cau xi ly
hanh vi xXAm pham quyén va
yéu ciu ap dung cac bién
phap khin cip tam thoi hoac
cac bién phap ngan chan va
bao dam x& phat hanh chinh.
3. Kiém tra, gidm sat dé phat
hién hang hod cé dau hiéu
xAm pham quyén s& hiru tri
tué la bién phap dwogc tién
hanh theo dé nghi cua chua thé
quyén s& hiru tri tué nham
thu thip théng tin dé thuc
hién quyén yéu ciu ap dung
bién phap tam dirng lam tha
tuc hai quan.

4. Trong qua trinh thyc hién
bién phap quy dinh tai khoan
2 va khoan 3 Diéu nay, néu
phat hién hang hoa gia mao
vé s& hiru tri tué theo quy
dinh tai Piéu 213 cua Luit

minh thwc hién cac bién phap
kiém soat hang héa nhip khiuy,
xuit khiu cla co quan cé thim
quyén khi khong cé yéu cau cua
chu thé quyén sé& hiru tri tué vao
Diéu 216 cta Luat SHTT;

- B6 sung quy dinh dé quy dinh ro
ndi dung cua théng bdo ma co
quan hai quan gi&i cho chu thé
quyén khi phat hién ra hang héa
bi nghi ngd xdm pham quyén
trong qud trinh lam tha tuc hai
quan tai Diéu 219 ctia Luat SHTT.

82 Pé 1 rang hon, mot Bén c6 thé thiét 1ap quy trinh hop 1y dé tiép nhan hodc tiép can thong tin do.
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cho co quan c6 thdm quyén cua
minh thdm quyén néu tai diém (a)
khi hang hoda bi nghi ngo bi thu gitr
hodc dinh chi thong quan, thi Bén
d6 phai danh cho co quan c6 thim
quyén cda minh, it nhat trong
treong hop hang hod nhip khau,
quyén cung cip cac théng tin dwoc
néu tai diém (a) cho chu thé quyén
thong thuwong 1a trong vong 30 ngay
tlr ngay thu gitt hodc tir ngay xac
dinh rang hang hod la gid mao nhin
hiéu hodc sao 1au quyén tac gia.

5. Moi Bén phai quy dinh rang cac
co quan c6 thAm quyén cta minh c6
thé mic nhién83 tién hanh cac thu
tuc bién gi¢i do6i véi hang hoa dudi
sw kiém soat cua hai quan®4 1a hang
héa:

(a) nhap khauy;

(b) tip két dé xuat khiu;85 hoac

(c) qua canh,86 87

va bi nghi ngo 1a hang hoa gia mao
nhan hiéu, hodc sao ldu quyén tac
gia.

6. Moi Bén phai ban hanh hoic duy
tri thd tuc ma theo d6 co quan co
thdm quyén cé thé xac dinh, trong
mot thoi han hgp ly sau khi tién

nay thi co quan hai quan cé
quyén va cé trach nhiém ap
dung bién phap hanh chinh
dé xt ly theo quy dinh tai
biéu 214 va biéu 215 cia
Luat nay.

biéu 217. Nghia vu cta
ngwoi yéu cdu dp dung bién
phdp kiém sodt hang hod
xudt khdu, nhdp khdu lién
quan dén s& hivu tri tué

1. Ngwoi yéu cau ap dung
bién phap kiém soat hang hoa
xudt khiu, nhip khiu lién
quan dén s& hiru tri tué co
cac nghia vu sau day:

a) Chirng minh minh la chu
thé& quyén s& hitru tri tué bang
cac tai liéu, chirng cr quy
dinh tai kKhoan 2 Diéu 203 cta
Luat nay;

b) Cung cap day da thong tin
dé xac dinh hang hoa bi nghi
ngo xdm pham quyén sé& htru
tri tué hoac dé phat hién hang
hod c6 dau hiéu xAm pham
quyén s& hiru tri tué;

c) Nop don cho co quan hai
quan va ndp phi, 1é phi theo

8 Pé 1 rang hon, hanh dong mic nhién khong yéu ciu don chinh thirc tir bén thir ba hay chii thé quyén
8 Theo muyc dich ctia Diéu nay, mot Bén c6 thé xem “hang hoa dudi sy kiém soat cia hai quan” 1a hang héa dang phai lam thu tyc hai quan ciia mot Bén
8 Theo muc dich cia Diéu nay, mot Bén c6 thé coi hang hoa “tap két dé xuit khau” 1a hang hoa xuét khiu.
8 Piém nay 4ap dung d6i v6i hang bi nghi ngd xdm pham khi van chuyén tir co quan hai quan nay dén co quan hai quan khac trén lanh thd ctia Bén ma tir 6 hang hoéa duogc xuét di
87 Dé thay thé cho diém nay, mt Bén phai nd luc cung cép, néu thich hop va voi muc dich trl:r bo hoat dong thuong mai quéc té vé hang gia mao phﬁn hiéu hoag hang sao chép lau
quyén tac gia, thong tin san ¢6 cho mot Bén khac lién quan dén hang hoa da duoc kiém tra vang mat nguoi nhan ¢ dia phuong va dugc van chuyén qua lanh tho ciia minh va dugc
tap két dé chuyén dén lanh tho Bén kia d€ ho trg vé thong tin cho no luc ciia Bén kia nham nhan dién hang hoa bi nghi ngd xdm pham khi hang hoa dén lanh tho Bén do
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hanh thl tuc mo6 ta tai cac khoan 1,
5(a), 5(b) va néu c6 thé, ca 5(c), liéu
hang hoa bi nghi ngd c6 xam pham
quyén s& hiru tri tué hay khong.88
Néu mét Bén quy dinh cac tha tuc
hanh chinh dé€ xac dinh mét hanh vi
xam pham, Bén dé cling phai danh
cho co quan cia minh thAm quyén
ap dung cac bién phap hodc ché tai
hanh chinh, c6 thé bao gobm phat
tién hodc thu gitt hang hoa xiam
pham, trong trwong hop hang hoa
do bi xac dinh 1a xam pham.

7. Moi Bén c6 thé quy dinh rang co
quan c6 thAm quyén cia minh phai
c6 thdm quyén budc tiéu huy hang
hod néu hang hod d6 da dwoc xac
dinh la xdm pham. Trong trudng
hop hang hoa dé khong bi tiéu huy,
moéi Bén phai bdo ddm rang, trir
nhitrng treong hop ngoai 1é, nhirng
hang hod nay phai dwoc xtr ly ngoai
cac kénh thwong mai theo cach thirc
trdnh bt ky thiét hai nao cho chu
thé quyén. DP6i véi hang hoad gia
mao nhin hiéu, viéc don thuin g&
bé nhin hiéu gan trén hang hoa mot
cach bat hop phap phai duogc coi la
khong du dé cho phép hang hoa nay
dwoc vao lwu thong trong cac kénh
thwong mai, trir cac trwong hop
ngoai lé.

8. Néu mot Bén thiét 14p hoic 4n
dinh, lién quan t&i cac tha tuc dé
cip tai Diéu nay, phi nép don, phi

quy dinh cua phap luat;

d) Bo6i thwong thiét hai va
thanh toan cac chi phi phat
sinh cho nguwoi bi 4p dung
bién phdp kiém soat trong
treong hop hang hoa bi kiém
soat khong xdm pham quyén
s& hiru tri tué.

2. D€ bido dam thwc hién
nghia vu quy dinh tai diém d
khoan 1 Piéu nay, nguoi yéu
cau ap dung bién phap tam
dirng lam thu tuc hai quan
phdi nép khodn bdo dam
bang mot trong cac hinh thirc
sau day:

a) Khoan tién bang 20% gia
tri 16 hang can ap dung bién
phap tam dirng lam tha tuc
hai quan hoic toi thi€u hai
muoi triéu déong néu khéng
thé xac dinh dwoc gia tri 16
hang do;

b) Ching tir bao lanh cua
ngan hang hodc cta tdé chic
tin dung khac.

Piéu 219. Kiém tra, giam
sat dé phat hién hang hoa
c6 diau hiéu xam pham
quyén s¢ hiru tri tué

Trong trwomg hop cha thé
quyén s& htru tri tué cé de
nghi kiém tra, gidm sat dé
phat hién hang hod cé diu

8 Mot Bén c6 thé tuan tha nghia vy tai biéu nay trong viéc xac dinh réng hang hoéa bi nghi ngd thudc khodn 5 1a xam pham quyén s0 hiru tri tué thong qua viéc xac dinh réng hang

hoa bi nghi ngod ¢6 gan mo ta thuong mai sai léch




lru kho, hoac phi tiéu huy, thi cac
khoan phi nay phai dwgc quy dinh &
mirc khéng can tré moét cach bit
hop ly viéc ap dung cac thu tuc nay.
9. biéu nay ciling 4p dung doi véi
hang hod thwong mai gii véi s6
lwgng nhd. Mot Bén cé thé loai trir
khong ap dung cic quy dinh caa
biéu nay déi véi nhirng hang hoa
phi thwong mai véi s6 lwgng nhé
trong hanh ly ca nhan.8?

hiéu xdm pham quyén s& hitu
tri tué thi khi phat hién 16
hang c6 diu hiéu xdm pham
quyén s¢ hitu tri tué, co quan
hai quan phai thong bao ngay
cho nguoi dé. Trong thoi han
ba ngay lam viéc ké tir ngay
dworc thong bao, néu nguoi dé
nghi khong yéu ciu tam dirng
lam thu tuc hai quan déi voi
16 hang bi phat hién va co
quan hai quan khdéng quyét
dinh xem xét viéc ap dung
bién phap x& ly hanh chinh
quy dinh tai Piéu 214 va biéu
215 cda Luat nay thi co quan
hai quan cé trach nhiém tiép
tuc lam thu tuc hai quan cho
16 hang

Piéu 76 Luat hai quan quy
dinh vé Tha tuc tam dirng
lam thu tuc hai quan

1. Thu tuc tam dirng lam thu
tuc hai quan déi v&i nguoi
yéu cau da duwoc co quan hai
quan chip nhan don dé nghi
kiém tra, gidam sat dwoc thuc
hién nhw sau:

a) Khi phat hién 16 hang cé
diu hiéu xdm pham quyén s¢&
hiru tri tué, co quan hai quan
tam dwng lam tha tuc hai
quan va thong bao ngay bang
van ban cho ngudi yéu ciu
biét;

8 Pé rd rang hon, mot Bén ciing co thé khong ap dung Diéu nay dbi véi hang hoéa phi thuong mai co s6 lugng nho duoc giri v6i sé lwong nhé.
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b) Trong thoi han 03 ngay
lam viéc ké tir ngay nhén
dwoc thong bdo ciia co quan
hai quan, nguwoi yéu ciu cé
don dé nghi khéng cé yéu cau
tam dirng lam tha tuc hai
quan thi co quan hai quan
tiép tuc lam tha tuc hai quan
theo quy dinh.

Trwong hop nguwoi ndp don
yéu cau bang van ban dé nghi
tam dirng, dong thoi ndp mot
khodn tién hodc chirng tir bdo
lanh theo quy dinh tai khoan
3 Diéu 74 cda Luit nay thi co
quan hai quan quyét dinh tam
dirng lam thu tuc hai quan.

2. Trweorng hop chi thé quyén
s& hiru tri tué c6 yéu cau tam
dirng lam thu tuc hai quan déi
v&i hang héa c¢6 dau hiéu xam
pham quyén s& hiru tri tué
nhung chwa c6 don yéu ciu
kiém tra, gidm sat thi co quan
hdi quan quyét dinh tam
dirng lam thu tuc hai quan
néu dap rng cac quy dinh tai
khodn 3 Diéu 74 cta Luit nay.
Piéu 73. Nguyén tic kiém
tra, giam sat, tam dirng lam
thu tuc hai quan

1. Chu thé quyén s& hitu tri
tué da dwoc bao ho theo quy
dinh cta phap luat vé s& hitu
tri tué cé quyén dé nghi co
quan hai quan 4p dung cac
bién phap kiém tra, gidm sat
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hodc tam dirng lam tha tuc
hadi quan déi véi hang hda
xuat khiu, nhip khiu cé diu
hiéu xdm pham quyén s& hiru
tri tué.

2. Co quan hai quan chi quyét
dinh tam ding lam thu tuc
hai quan d6i véi hang hoda
xuat khau, nhiap khiu khi chu
thé quyén s& hitu tri tué hodc
nguoi dwoc 4y quyén hop
phdp c6 don dé nghi, bang
chirng vé s& hitru hop phap
quyén s& hiru tri tué, bang
chirng vé viéc vi pham quyén
s& hitu tri tué va da ndop mot
khodn tién hodc chirng tlr bao
lanh cua t6 chirc tin dung dé
bao dam boi thuwong thiét hai
va cac chi phi phat sinh theo
quy dinh cta phap luat do
viéc dé nghi tam dirng lam
th tuc hai quan khong dang.

3. Cac quy dinh vé viéc tam
dirng lam thu tuc hai quan déi
v&i hang héa xuit khiu, nhap
khiu c6 diu hiéu xdm pham
quyén s& hiru tri tué quy dinh
tai Luat nay khong ap dung
déi voéi hang héa vién tro
nhan dao, tai san di chuyén,
hang héa dwogc huwdng quyén
wu dai, mién trir, hanh ly, qua
biéu, qua tidng trong tiéu
chudn mién thué va hang héa
qua canh.

Piéu 214 Luit SHTT quy
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dinh vé Cac hinh thic x
phat hanh chinh va bién
phap khiac phuc hau qua.

1. T6 chitc, cad nhan thwc hién
hanh vi xdm pham quyén s&
hitu tri tué quy dinh tai khoan
1 Dbiéu 211 cha Luit nay bi
budc phai chdm dit hanh vi
xam pham va bi 4p dung mot
trong cac hinh thirc xtr phat
chinh sau day:

a) Canh cao;
b) Phat tién.

2. Tuy theo tinh chit, mac do
xAm pham, t6 chirc, cd nhin
xAm pham quyén s& hiru tri
tué con c6 thé bi ap dung mot
hodc cac hinh thic xit phat bo
sung sau day:

a) Tich thu hang hoa gia mao
vé s& hiru tri tué, nguyén liéu,
vat liéu, phwong tién dwoc st
dung chu yéu dé san xuit,
kinh doanh hang hoa gia mao
vé s& hiru tri tué;

b) Pinh chi cé thoi han hoat
dong kinh doanh trong linh
vuc da xay ra vi pham.

3. Ngoai cac hinh thic xi
phat quy dinh tai khoan 1 va
khoan 2 Diéu nay, t6 chirc, ca
nhin xdm pham quyén sé&
hitru tri tué con c6 thé bi ap
dung mot hodc cac bién phap
khac phuc hau qua sau day:

a) Budc tiéu huy hodc phan
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phdi hodc dwa vao st dung
khong nham muc dich
thwong mai déi véi hang hoa
gid mao vé s& hitu tri tué,
nguyén liéu, vat liéu va
phwong tién dwoc st dung
chi yéu dé san xuit, kinh
doanh hang hod gid mao vé
s& hiru tri tué véi diéu kién
khong lam anh hwdng dén
kha nang khai thac quyén cda
chu thé quyén s& hiru tri tué;
b) Budc dwa ra khoi lanh thé
Viét Nam do6i véi hang hoa
qua canh xAm pham quyén s¢&
hitru tri tué hoac budc tai xuit
déi véi hang hoa gia mao vé
s& hitu tri tué, phwong tién,
nguyén liéu, vat liéu nhap
khdu dwoc str dung chu yéu
dé san xuit, kinh doanh hang
hoa gia mao vé s& hiru tri tué
sau khi da loai bé cac yéu t6
vi pham trén hang hoa.

Article 28 Specific Cooperation
in the Area of Border Measures

1. Without prejudice to Article 2
section 2 (a) of the Chapter on
Customs and Trade Facilitation,
the Parties shall, where
appropriate, arrange for exchange
of information and cooperation
between their customs
authorities to enable effective
border controls for intellectual
property  right enforcement,
particularly in order to effectively
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implement article 69 of the TRIPS
Agreement.

2. The Parties shall, where
appropriate, arrange for exchange
of information and best practices

between their customs
authorities with regard to
customs enforcement of

intellectual property rights.

3. Without prejudice to the
general competence of the Trade
Committee, the [Special
Committee on Customs] referred
to in Article [to complete] of this
Agreement shall be responsible to
ensure the proper functioning
and implementation of this
Article. The Special Committee
will set the priorities and provide
for the adequate procedures for
cooperation between the
competent authorities.

Article 29 Codes of Conduct
1. Parties shall encourage:

a) the development by trade or
professional  associations  or
organisations of codes of conduct
aimed at contributing towards the
enforcement of  intellectual
property rights.

b) the submission to the
competent authorities of the
Parties of draft codes of conduct
and of any evaluations of the
application of these codes of
conduct.
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Panh gia: TPP khong c6 cam két
twong ng va twong dwong voi
cam két tai Piéu nay cua EVFTA

Article 30 Co-operation

*1. The Parties agree to co-
operate with a view to supporting
implementation of the
commitments and obligations
undertaken under this chapter.

*2. Subject to the provisions of
Article [X, horizontal art. on
assistance/co-operation issues] of
this Agreement, areas of co-
operation include, but are not
limited to, the following activities:

a) exchange of information on the
legal framework concerning
intellectual property rights and
relevant rules of protection and
enforcement; exchange of
experiences in the European
Union and Vietnam on legislative
progress;

b) exchange of experiences and
information in the European
Union and Vietnam on
enforcement of  intellectual
property rights;

c) exchange of experiences in the
European Union and Vietnam on
central and sub-central
enforcement by customs, police,
administrative and  judiciary
bodies; co-ordination to prevent
exports of counterfeit goods,
including with other countries;
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d) capacity-building; exchange
and training of personnel;

e) promotion and dissemination
of information on intellectual
property rights in, inter aliq,
business circles, socio-
professional, social organisations;
public awareness of consumers
and right holders;

f)  enhancement of inter-
governmental co-operation, for
example between intellectual
property offices;

g) actively promoting awareness
and education of the general
public for intellectual
property rights policies:
formulate effective strategies to
identify key audiences and create
communication programmes to
increase consumer and media
awareness on the impact
ofintellectual property violations,
including the risk to health and
safety and the connection to
organised crime.

3. Without prejudice and as a
complement to paragraphs 1 and
2, the Parties agree to
hold effective dialogues as
necessary on intellectual property
issues ("Working Group on IPR
(including GIs)"), to address
topics relevant to the protection
and enforcement of intellectual
property rights covered by this
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chapter, and also any other
relevant issue.

Panh gia: TPP khong c6 cam két
twong @wng va twong dwong vé
van dé nay

Piéu 18.77: Tha tuc va hinh phat
hinh sw

1. Moi Bén phai quy dinh céc thu tuc
va hinh phat hinh sy dé ap dung it
nhit trong cac treong hop c6 ¥ lam
gid nhan hiéu hodc sao lau quyén
tac gid va quyeén lién quan & quy mo
thwong mai. Po6i véi viéc o y sao
ldu quyén tac gid hodc quyén lién
quan, "quy mo thwong mai" it nhat
bao gom:

(a) cac hanh vi thwc hién dé dat
dwoc loi thé thwong mai hodc thu
loi tai chinh; va

(b) cac hanh vi, khong phai thuc
hién dé dat dwoc loi thé thwong mai
hodc thu loi tai chinh, nhwng cé gay
hai mét cach dang ké téi loi ich caa
chu thé quyén tac gid hodc quyén
litn quan lién quan dén thi
trurong.90,91

2. Mdi Bén phai coi cac hanh vi c8 y
nhép khiu hoic xuit khiu hang hoa
gia mao nhan hiéu hodc hang sao
l1au quyén tac gid & quy moé thwong

Piéu 170a B luit hinh sy
nam 1999 da dwoc sira doi,
b6 sung: Téi xdm pham
quyén tac gia, quyén lién
quan

1. Nguwoi nao khéng duwoc
phép cia cha thé quyén tac
gid, quyén lién quan ma thuc
hién mot trong cac hanh vi
sau diy xdm pham quyén tac
gid, quyén lién quan dang
dwoc bao ho tai Viét Nam véi
quy mo6 thwong mai, thi bi
phat tién tir nAm muwoi triéu
dong dén nam tram triéu
dong hodc cai tao khéng giam
gitr dén hai ndm:

a) Sao chép tac phdm, ban ghi
am, ban ghi hinh;

b) Phén phoi dén cong ching
ban sao tic phdm, ban sao
ban ghi am, ban sao ban ghi
hinh.

2. Pham t6i thuéc mot trong
cac trwong hop sau day, thi bi

Panh gia: Twong thich mét
phéin

- B6i v&i khoan 1: PLVN khong cé
quy dinh ré6 vé "quy mo6 thwong

»n

mai”.
- D6i v&i khoan 2: PLVN khéng coi
hanh vi xuit khiu hoic nhip khiu
hang hda sao 1au quyén tac gia &
quy mé thwong phai la toi pham
hinh sw. P&i v&éi hang gid mao
nhan hiéu thi quy dinh tai Diéu
171 cta B6 luat hinh sv 1a twong
thich, quy dinh tai Diéu nay cia bd
ludt coi hanh vi c6 y xdm pham
quyén doi véi nhan hiéu & quy mo
thwong mai bi coi l1a téi pham bit
ké hang héa dwoc san xuit, budn
ban trong nwéc hay xuit khiu ra
nwdc ngoai, nhip khiu tir nwéc
ngoai vé Viét Nam.

- boi véi khoan 3: Twong thich.
Hanh vi nhw dwoc mo ta trong
quy dinh tai kKhoan 3 cua TPP
dwoc coi la hanh vi xam pham
quyén s& htru tri tué déi véi nhan
hiéu theo quy dinh ctia Ludt SHTT

% Cac Bén hiéu raing mot Bén c6 thé tuan thi diém (b) bang viéc quy dinh cic hanh vi nay trong thu tuc va hinh phat hinh sy dbi v6i viée su dung trai phép tac phdm, budi biéu

dién va ban ghi 4m trong phap luat ctia minh

91 Mot Bén c6 thé quy dinh khdi lugng va gid tri ctia bt ky vat xdm pham nao ciing c6 thé dwoc tinh dén khi xac dinh liéu hanh vi d6 c6 gy ton hai dang ké t6i loi ich ctia chu thé
quyén tac gia va quyén lién quan dén thi truong hay khong
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mai la cadc hanh vi trai phap luat
phai bi xtr 1y hinh s.92

3. M6i Bén phai quy dinh cac thu tuc
va hinh phat hinh sy dé ap dung
trong trueong hop c6 y nhip khiu?
va stt dung trong noi dia, trong hoat
dong thwong mai va & quy mod
thwong mai, nhan mac hodc bao
goi:%4

(a) trén d6 c6 mot nhan hiéu dwoc
gan ma khong dwgc phép, trung
hodc khong thé phin biét dwoc véi
nhan hiéu da dang ky trong lanh thé
Bén do; va

(b) dwoc nhim dé€ st dung trong
thwong mai trén hang hoa hoac lién
quan dén dich vu ma trung véi hang
hoa va dich vu cta nhan hiéu da
dang ky.

4. Thira nhan sy can thiét phai x& ly
viéc sao chép trai phép? cac tac
phdm dién anh tir budi chiéu phim
trong rap, ma gay ra thiét hai dang
ké cho chu thé quyén déi véi tac
phdm do6 trén thi truedong, va véi sw
thtra nhin sw cin thiét phai ngin
ngtra cac thiét hai nay, méi Bén phai
ban hanh hodc duy tri cac bién
phép, it nhit bao gbm nhwng khéng

phat tién tir bén tram triéu
déng dén mot ty dong hoic
phat tu tir sdu thang dén ba
nam:

a) Co tb chirg;

b) Pham tdi nhiéu lan.

3. Nguwoi pham tdi con cé thé
bi phat tién tir hai mwoi triéu
déng dén hai tram triéu dong,
cdm dam nhiém chirc vu, cAm
hanh nghé hodc lam céng viéc
nhit dinh tir mot nam dén
nam nam.

Piéu 171 cta Bo6 luat hinh
s nam 1999 di dworc sira
doi, b6 sung: Téi xam pham
quyén s¢ hiru cong nghiép
1. Ngwoi nao ¢6 y xam pham
quyén s& hittu céng nghiép
doi voéi nhan hiéu hodc chi
dan dia ly dang duoc bao hod
tai Viet Nam voi quy mo
thwong mai, thi bi phat tién
tir ndm muoi triéu déng dén
nam tram triéu dong hoac cai
tao khoéng giam gitv dén hai
nam.

2. Pham t6i thuéc mot trong
cac trwong hop sau day, thi bi

va do do6 bi coi la toi pham theo
quy dinh tai Diéu 171 cda Bo luat
hinh su.

- D6i véi khoan 4: Chwa twong
thich. PLVN hién nay khong c6
quy dinh ré dé xac dinh liéu hanh
vi nhw quy dinh tai khodn 4 cda
biéu nay cia TPP cé phai la toi
pham hay khong.

- Péi voi khoan 5: Twong thich.
PLVN coi nguwoi gidp strc hodc xui
duc la dong pham va doéng pham
cling phai chiu trdch nhiém hinh
s nhwr ngwoi thwe hién hanh vi
toi pham.

- P6i v6i khodn 6: Twong thich

- B6i v&i khoan 7: Twong thich

92 Cac Bén hiéu rang mot Bén c6 thé tuan thii nghia vu tai khoan nay bang viéc quy dinh rang viéc phan phdi hodc ban hang hoa gia mao nhan hi¢u hodc hang sao chép lau & quy
mo thuong mai 1a hanh vi trai phép luat phai bi xt Iy hinh sy.Ngoai ra, thu tuc va hinh phat hinh sy dugc quy dinh cu thé tai cac khoan 1, 2 va 3 dugc ap dung & bét ky khu thuong
mai tu do nao cua mot Bén.
3 Mot Bén c6 thé tuan thu nghia vu lién quan dén viéc nhap khau nhian mac hoic bao g06i thong qua bién phap lién quan dén phan phbi
% Mot Bén c6 thé tuan thu nghia vu theo quy dinh ciia khoan nay bang viéc quy dinh thu tuc va hinh phat hinh sy dugc ap dung dbi voi viée thuc hién y dinh pham t6i vé nhan
hi¢u
% V&i myc dich cua Diu nay, mot Bén c6 thé coi thuét ngir “sao chép” ddng nghia vdi sao.
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gidi han &, quy dinh cac thu tuc va
hinh phat hinh sy thich hop.

5. Doi v&i cac hanh vi pham tdi ma
Dbiéu nay yéu ciu cac Bén phai quy
dinh tha tuc va hinh phat hinh sy,
cac Bén bdo dam rang trach nhiém
hinh sy d6i véi hanh vi gitup stc
hodc xui giuc phai dwgc quy dinh
trong phap luat cia Bén doé.

6. D01 v&i cac hanh vi pham tdi mo
ta tai khoadn tir 1 dén 5, modi Bén
phai quy dinh:

(a) Cac hinh phat bao gbm ca phat
tu cing nhw phat tién du cao dé
ngan chan cac hanh vi xam pham
trong twong lai, va phai twong rng
véi mire hinh phat 4p dung cho cac
toi pham cé mwrc d0 nghiém trong
twong tw.%¢

(b) Co quan tw phap cua minh phai
c6 thdm quyén khi xac dinh hinh
phat ap dung, tinh téi tinh nghiém
trong cta tinh huéng, trong dé co
thé bao gom cac tinh huéng c6 mai
de doa t&1i, hoac anh hwéng téi strc
khoé hodc sy an toan. 97

(c) Co quan tw phap hoac cac co
quan c6 thdm quyén khac cia minh
phai c6 thim quyén ra 1énh thu git
hang hoéa bi nghi ng& gia mao nhan
hiéu va sao chép lau quyén tac gia,
bat ky vét liéu va phwong tién nao
liéen quan t&éi hanh vi bi cao budc
pham tdi, cic bang chirng tai liéu

phat tién tir bén tram triéu
déng dén mot ty dong hoic
phat tu tir sdu thang dén ba
nam:

a) Co tb chirg;

b) Pham tdi nhiéu lan.

3. Nguwoi pham tdi con cé thé
bi phat tién tir hai mwoi triéu
déng dén hai tram triéu dong,
cdm dam nhiém chirc vu, cAm
hanh nghé hodc lam céng viéc
nhit dinh tr moét nam dén
nam nam.

biéu 213. Hang hod gid mao
Vé s hiru tri tué

1. Hang hod gia mao vé so&
hiru tri tué theo quy dinh cua
Luit nay bao gom hang hoa
giad mao nhan hiéu va gia mao
chi dan dia ly (sau day goi la
hang hod gia mao nhén hiéu)
quy dinh tai khoan 2 biéu nay
va hang hoa sao chép lau quy
dinh tai khoan 3 Diéu nay.

2. Hang hoa gia mao nhan
hiéu 1a hang ho4, bao bi cua
hang hod c6 gin nhan hiéu,
diu hiéu trung hoac khé phan
biét v&i nhan hiéu, chi dan dia
ly dang dwgc bao ho dung cho
chinh mat hang d6 ma khong

% Cac Bén hiéu réng khong Bén nao cé nghia vu quy dinh kha nang 4p dung song song ca phat tu va phat tién

7 M6t Bén c6 thé xét nhitng tinh hudng nay bang mot t6i hinh s riéng biét




lién quan t&i tdi pham va cic tai san
bat ngudn tir, hodc c6 dwoc do cac
hanh vi bi cdo budc xAm pham. Néu
mot Bén yéu cau viéc xac dinh cac
déi twong phai bi thu gitt 1a diéu
kién tién quyét dé ban hanh lénh
néu tai di€ém nay, thi Bén dé khong
duwoc yéu ciu mé td chi ti€t hon
mirc cin thiét cho muc dich thu gitr.
(d) Co quan tw phap cua minh phai
c6 thAm quyén ra lénh tich thu, it
nhit trong cac hanh vi pham toi
nghiém trong, bat ky tai san nao bat
ngudn tlr, hodc dat dwgc do hanh vi
xam pham.

(e) Co quan tw phap ctia minh phai
c6 thdm quyén ra 1énh tich thu hodc
tiéu huy:

(i) tat ca hang hoa gid mao nhan
hiéu hodac hang héa sao chép lau
quyén tac gia;

(ii) cac vat liéu va phuong tién
dwoc st dung chu yéu trong viéc
tao ra hang sao chép lau quyén tac
gid hodc hang gia mao nhan
hiéu; va

(iii) bat ky nhdan mac hodc bao gobi
nao c6 gin nhan hiéu gid mao va
dwoc st dung lién quan téi toi
pham.

Trong trwong hop hang hoa gia
mao nhan hiéu va sao chép lau
quyeén tac gia khong dwoc tiéu huy,
co quan tw phap hodc co quan c6
thAm quyén khac phai bido dam
rang, trir nhitng trwomg hop ngoai
1€, cac hang hoa nay phai dwgc phan

dwoc phép cua cha s& hiru
nhan hiéu hodc cta t6 chirc
quan ly chi dan dia ly.

3. Hang hoa sao chép lau la
ban sao dwgc san xudt ma
khong dwgc phép cua chu thé
quyén tac gia hodc quyén lién
quan.

biéu 20. Pong pham

1. Pong pham la trwong hop
c6 hai ngwoi tré 1én ¢ y cung
thyc hién mot toi pham.

2. Nguwoi té chire, nguoi thuc
hanh, ngwdi xti giuc, nguwoi
giup strc déu la nhitng nguoi
dong pham.

Nguwdi thwe hanh la nguoi
truec tiép thwc hién téi pham.
Nguoi té6 chirc 1a ngwoi chu
muwu, cam diu, chi huy viéc
thwc hién tdi pham.

Nguwoi xui giuc la nguoi kich
déng, du do, thic ddy nguwoi
khac thuc hién toi pham.
Nguwoi giup stc la nguoi tao
nhitng diéu kién tinh than
hodc vat chat cho viéc thuc
hién toi pham.

3. Pham t0i c6 t6 chic 1a hinh
thirc dong pham c6 sw ciu két
chat ché gilita nhitng nguoi
cung thuc hién toi pham.
Piéu 40. Tich thu tai san
Tich thu tai san la twéc mot
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phéi ngoai cic kénh thwong mai
theo cach thirc dé tranh bat ky thiét
hai nao t&i chd thé quyén. Moi Bén
cting phai quy dinh thém rang viéc
tich thu hoic tiéu huy theo diém
nay va diém (c) phai dwoc thuc hién
ma khong co bat
ky sw b6i thwong nao cho bi don.

(f) Co quan tw phap hodc cac co
quan c6 thAm quyén khac cia minh
phdi c6 thdm quyén mé, hodc nodi
cach khac, cho phép chu thé quyén
tiép cin hang hoj, vit liéu, phwong
tién va cac bang chirng khac duoc
co quan cé6 thdm quyén kiém soat
dé thuwc hién cac thu tuc t6 tung din
sw98 d6i v&i hanh vi xAm pham.

(g) Cac co quan c6 thdm quyén cua
minh cé thé cha dong thuc hién
hanh déng phap ly ma khong cén c6
khéi kién chinh thirc tir ngudi thr
ba hay chid thé quyén.??

7. D6i véi cac toi pham dé cap tai
khoan tir 1 dén 5, mot Bén cé thé
quy dinh rang co quan tw phap cla
minh phdi c6 thdm quyén ra 1énh
thu gilt hodc tich thu tai san, hoac
thay vao d6, mot khodn tién phat,
twong dwong véi gia tri ca tai san
bit ngudn tlr, hodc c6 dwoc mot
cach truc tiép hodc gian tiép do
hanh vi xam pham.

phan hodc toan b tai san
thudc s& hiru cia nguoi bi két
an sung quy nha nwdc. Tich
thu tai san chi dwgc ap dung
déi voi nguoi bi két an vé toi
nghiém trong, t6i rat nghiém
trong hoac tdi dac biét
nghiém trong trong truwong
hop do B6 luat nay quy dinh.
Khi tich thu toan b0 tai san
van dé cho nguwoi bi két 4n va
gia dinh ho c6 diéu kién sinh
séng.

Piéu 41 cta Bo luat hinh sw
nam 1999 da dwoc sira doi,
b6 sung quy dinh vé Tich
thu vit, tién trwc tiép lién
quan dén toi pham

1. Viéc tich thu, sung quy nha
nwéc dwoc ap dung doi vai:

a) Cong cy, phwong tién dung
vao viéc pham toi;

b) Vit hodc tién do pham toi
hodc do mua ban, doi chac
nhitng thit 4y ma co;

c) Vatthuoc loai Nha nuwéc
cdm lwu hanh.

2. Doi voi vat, tién bi nguoi
pham tdi chiém doat hoic st
dung trai phép, thi khong tich
thu ma tra lai cho chu s& hiru
hodc ngudi quan ly hop phap.

% Mot Bén ciing co thé quy dinh thAm quyén nay trong thu tuc t& tung hanh chinh 4p dung cho hanh vi xdm pham.
% Lién quan dén viéc sao chép 1au quyén tac gia va quyén lién quan quy dinh tai khoan 1, mot Bén ¢ thé gidi han viée ap dung khoan ndy ¢ céc truong hop gay hau qua dbi véi
kha ning khai thac tic pham, budi biéu dién hodc ban ghi am ctia chu thé quyén trén thi truong.
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3. Vat, tién thudc tai san cla
nguwoi khac, néu ngwdi nay co
16i trong viéc dé cho nguoi
pham tdi st dung vao viéc
thwc hién tdi pham, thi cé thé
bi tich thu, sung quy nha
nuoc.

Piéu 105. Khéi t6 vu an
hinh sw theo yéu ciu cua
ngwoi bi hai

1. Nhitng vu &n vé cac toi
pham dwoc quy dinh tai
khoan 1 cac diéu 104, 105,
106, 108, 109, 111, 113, 121,
122, 131 va 171 cua Bo luat
hinh sw chi dwoc khi to khi
c6 yéu cau cua nguoi bi hai
hodc clia ngudi dai dién hop
phdp cla ngwoi bi hai la
nguoi chwa thanh nién, nguoi
c6 nhwoc diém vé tAm than
hodc thé chat.

2. Trong trwong hop nguwoi da
yéu cau khéi to rat yéu cau
treéc ngay mé phién toa so
thAm thi vu an phai dwoc
dinh chi.

Trong treong hop c6d can cw
dé xac dinh nguoi da yéu cau
khéi t6 rat yéu ciu khoi to
trai véi y muén cia ho do bi
ép budc, cwdng birc thi tuy
ngwoi da yéu cau khéi té rat
yéu ciu, Co quan diéu tra,
Vién kiém sat, Toa 4n van cé
thé tiép tuc tién hanh t6 tung
doi véi vu an.
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Ngwoi bi hai da rat yéu cau
khoi t6 thi khéng c6 quyén
yéu cau lai, trir trweong hop
rut yéu cau do bi ép budc,
cudng birc.

Piéu 18.78: Bi mat thwong mail00
1. Nham bdo dam sw bao ho hitu
hiéu chéng canh tranh khong lanh
manh theo quy dinh tai DPiéu 10bis
Cong w&c Paris, moi Bén phai bao
dam rang moi ngudi co cac bién
phap phép ly dé ngin chan cac bi
mat thwong mai ma minh kiém soat
mot cach hop phap khong bi nguoi
khac (ké cd cidc doanh nghiép nha
nwéc) boc 19, chiém doat, hodc st
dung ma khong dwoc sy déng y cia
minh, theo cach thirc trai véi thuc
tién thwong mai trung thwc.10! Nhw
duoc st dung tai Chwong nay, bi
mat thwong mai bao gébm, it nhat la
cac thong tin bi mat nhw quy dinh
tai Diéu 39.2 Hiép dinh TRIPS.
2. Phu hop véi khoan 3, mbi Bén
phai quy dinh tha tuc va hinh phat
hinh s cho mo6t hodc nhiéu hanh vi
dwéi day:

(a) tiép cdn mot cach cod y va trai
phép téi bi mat thwong mai dwoc
lwru gitr trong mot hé théng may

Piéu 84 cua Luit SHTT quy
dinh

vé DPiéu kién chung déi voi
bi mat Kkinh doanh dwoc
bao ho

Bi mat kinh doanh dwoc bao
ho néu dap &ng cac diéu kién
sau day:

1. Khong phai l1a hiéu biét
thong thwong va khong dé
dang cé dworc;

2. Khi dwoc st dung trong
kinh doanh sé tao cho nguoi
nam gitt bi mat kinh doanh
loi thé so v&i ngwoi khong
nam gitt hodc khong st dung
bi mat kinh doanh dé;

3. Puwoc chu s& hitu bao mat
bang cac bién phap cin thiét
dé bi mat kinh doanh do
khong bi bdc 16 va khong dé
dang tiép can dwoc.

Piéu 6.3.c cua Luat sé hiru
tri tué quy dinh vé can ct
phat sinh, xac lap quyén sé

Panh gia: Twong thich mot
phan

- boi véi khoan 1: PLVN quy dinh
vé bao ho do6i véi bi miat kinh
doanh la twong thich véi quy dinh
vé bi mat thwong mai theo quy

dinh tia khoan 1 cia Diéu nay.

- Péi véi khodn 2 va khoan 3:
Khong twong thich. PLVN hién
khong coi hanh vi xam pham
quyén doi véi bi mat kinh doanh

la to6i pham.
Pbé xuit:

- B6 sung quy dinh cta Bé luat
hinh sy vé hanh vi xim pham
quyén doéi véi bi mat Kinh

doanh

190 & rp rang hon, Didu nay khong anh hudng dén cac bién phap ciia mot Bén bao vé viée boc 16 mot cach trung thuc hgp phap dé cung cAp chung cir vé viée vi pham phép luat

cua Bén do

101 Theo muc dich cua khoan nay, “cach thuc trai véi thyuc tién thuong mai trung thuc” nghia 1a it nhat cac thuc tién nhu phé hop d@)ng, tiét 16 bi mat va xui nguoi khac thuc hién va

bao gdm viée chiém doat thong tin bi mét ctia cac bén thir ba, ma biét rang, hodc qua cau tha dé khong biét rang, nhitng thuc tién d6 lién quan dén viéc chiém doat thong tin bi mat
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tinh;

(b) chiém doat mot cach c6 y102 va
trai phép bi mat thwong mai, ké ca
viéc théng qua mot hé thdng may
tinh; hoac

(c) bdc 16 mot cach gian lan, hoac
thay vao d6, boc 16 mot cach c6 y va
trai phép bi mit thwong mai, ké ca
théng qua mot hé théng may tinh.

3. P6i véi cac hanh vi lién quan dé
cip & khoan 2, mot Bén c6 thé, néu
thich hop, gi¢i han thu tuc hinh sy
c6 thé ap dung, hodc gi¢i han mic
phat c6 thé 4p dung, & mot hodc
nhiéu treong hop dwdi day:

(a) nhitng hanh vi d6 nham muc
dich dat dwogc loi thé thwong mai
hoac thu loi tai chinh;

(b) nhitng hanh vi dé lién quan t&i
san phdm hodc dich vu trong
thwong mai quéc gia hodc quéc té;
(c) nhitng hanh vi d6 nham muc
dich giy ton hai t&i chu sé hiru cta
nhitng bi mat thwong mai do;

(d) nhitng hanh vi dé bi chi phéi
bé&i, hodc vi lgi nhuin cda, hoac co
lién quan t&i mot t0 chic kinh té
nuwéc ngoai; hoac

(e) nhitng hanh vi d6 gay thiét hai
cho loi ich kinh té, quan hé qudc té,
hodc an ninh quoc gia, quéc phong
cua mot Bén.

hiru tri tué

c. Quyén s& hiru cong nghiép
doi voi bi mat kinh doanh
dwoc xac lap trén co s& co
dwoc mot cach hop phap bi
mat kinh doanh va thwc hién
viec bao mat bi mat Kkinh
doanh dé

Piéu 18.79: Bao ho tin hiéu cap
va tin hiéu vé tinh mang chwong

Piéu 3.1 cta Luiat SHTT quy
dinh vé DPai twong quyén

Panh gia: Khong twong thich
- Po6i véi khodn 1 va khoan 3:

102 Mot Bén c6 thé coi thuat ngit “chiém doat” déng nghia véi “dat dugc mdt cach bét hop phap”.
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trinh dworc ma hoa

1. Mdi Bén phai quy dinh td6i pham
hinh sw déi véi:

(a) viéc san xudt, 1dp rap, bién
d6i,193 nhip khiu, xuit khiu, ban,
cho thué, hodc phan ph6i mot thiét
bi hodc hé théng hiru hinh hoac vo
hinh, khi biét hoic c6 ly do dé
biét104 ring cac thiét bi hodc hé
théng nay dap wng it nhit mot
trong nhirng diéu kién dwéi day:

(i) nham dé stt dung dé ho tro;

(ii) chu y&u dé ho tro, hoic

(iii) chttc ning co ban chi 1a dé ho
tro, viéc gidi ma mot tin hiéu vé tinh
mang chwong trinh ma hoa ma
khéng dwoc phép cua nha phan
phéi hop phapl% tin hiéu nay;1% va
(b) d6i véi mot tin hiéu vé tinh
mang chwong trinh ma ho4, cd y:

(i) ti€p nhan107 tin hiéu nay; hodc
(ii) tiép tuc phan phdil®8 tin hiéu
nay

khi biét rang cac tin hiéu nay da bi

s& hiru tri tué

1. P6i twong quyén tac gia
bao gobm tac phdm vin hoc,
nghé thuit, khoa hoc; déi
twong quyén lién quan dén
quyén tac gia bao gom cudc
biéu dién, ban ghi am, ghi
hinh, chwong trinh phat song,
tin hiéu vé tinh mang chwong
trinh dwoc ma hoa.

Piéu 17.3 va 17.4 cua Luat
s& hiru tri tué quy dinh vé
cac doéi twong quyén lién
quan dwoc bao ho

3. Chwong trinh phat s6ng, tin
hiéu vé tinh mang chwong
trinh duwoc ma hoa dwoc bao
ho néu thudc mot trong cac
treong hop sau day:

a) Chwong trinh phat song,
tin hiéu vé tinh mang chuwong
trinh dwoc ma hoad cia to
chirc phat séng c6 quéc tich
Viét Nam;

b) Chwong trinh phat song,

PLVN hién khong coi hanh vi xam
pham tin hién cap va tin hiéu vé
tinh mang chwong trinh dwoc ma
hoa la toi pham.

- Péi véi khodn 2: PLVN coi tin
hiéu vé tinh mang chwong trinh
dwoc ma hoéa la déi twong thudc
pham vi bdo hd cua quyén lién
quan va do dé chu thé quyén co
quyén ap dung cac bién phap
hanh chinh va dan sw dé bao vé
cic quyén hop phap cta minh.
Nhwng khong cé quy dinh r6 rang
vé viéc bao hé tin hiéu cap mang
chwong trinh dwoc ma hoa cling la
mot doi twong dwoc bao ho.

bé xuat:

- B6 sung quy dinh vé hanh vi
xam pham doéi véi tin hiéu cap
va tin hiéu vé tinh mang
chwong trinh dwc ma héa vao
quy dinh caa B9 luat hinh sw.

- B6 sung d6i twong dwoc bao
hd quyén lién quan la tin hiéu
cap mang tin hiéu dwoc ma héa

103 Pé 15 rang hon, mot Bén ¢6 thé coi “lip rap” va “bién d6i” dugce bao ham trong “san xuat”.
104 v¢i myc dich ciia Didu nay, mot Bén c6 thé quy dinh ring “c6 1y do dé biét” co thé dugc chimg minh thong qua cac bang ching hop 1y, co tinh dén thyc té va truong hop lién
quan dén céc hanh vi dugc cho 14 tréi phép, nhu mot phan cia diéu kién vé viée “c6 kién thire” cia mot Bén. Mot Bén ¢6 thé coi “c6 1y do dé biét” ¢ nghia nhu “cau tha mot céch
coy”.
105 1 ién quan dén toi pham hinh sy néu tai khoan 1 va khoan 3, mot Bén c6 thé yéu cau chimg minh ¥ dinh tranh tra phi cho nha phan phéi hop phap hodc chimg minh y dinh
chiém doat khoan loi ma ngudi nhan khéng c6 quyén duoc nhan
106 Nghia vu lién quan dén xuét khau co6 thé dugc thyc hién thong qua viéc quy dinh viéc sé hitu va phan phéi thiét bi hodc hé théng dugc mo ta tai khoan nay 1a tgi pham.Vai muc
dich ciia Didu nay, mot Bén c6 thé quy dinh rang “nha phan phdi hop phap” 1a nguoi c6 quyén hop phap trén lanh tho Bén d6 phan phdi tin hiéu mang chuong trinh dugc ma hoa
va dugc phép giai ma tin hiéu do
197 Hé rd rang hon va v6i muc dich cua khoan 1(b) va khoan 3(b), mot Bén c6 thé quy dinh ring ¢ ¥ nhan tin hiéu vé tinh hodc tin hiéu cap mang chuong trinh dugc ma hoa nghia
1a nhéan va st dung tin hi¢u hodc c6 nghia 1a nhan va giai ma tin hi¢u.
108 B 1 rang hon, mot Bén c6 thé giai thich “tiép tuc phan phdi” 1a “tai truyén tai t6i cong chung”.
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gidi ma ma khong dwoc phép ctua
nha phin phdi hop phap cac tin
hiéu nay.

2. M6i Bén phai quy dinh cac ché tai
dan su cho bit ky nguoi nao cé loi
ich d6i véi mot tin hiéu vé tinh
mang chwong trinh ma hoa hodc noi
dung cia n6 va ngudi nay bi thiét
hai b&i bat ky hanh vi nao dé cip tai
khoan 1.

3. Moi Bén phai quy dinh cac hinh
phat hinh sy hodc ché tai dan sy109
cho nhirng hanh vi c6 y:

(a) san xuit hoac phan phadi thiét bi
khi biét rang cac thiét bi nay sé
duwgc nham dé st dung dé ti€p nhan
trai phép cac tin hiéu vé tinh mang
churong trinh ma ho3; va

(b) ti€p nhan, hodc hd tro ngudi
khac tiép nhin,110 mot tin hiéu vé
tinh mang chwong trinh ma hoa ma
khong dwoc phép cua nha phan
phoi

hop phap tin hiéu doé.

tin hiéu vé tinh mang chwong
trinh dwoc m3 hod cia to
chtrc phat séng dwoc bao hd
theo diéu wdc qudc té€ ma
Cong hoa xa hdi chu nghia
Viét Nam la thanh vién.

4. Cudc biéu dién, ban ghi am,
ghi hinh, chwong trinh phat
séng, tin hiéu vé tinh mang
chuong trinh dwgc ma hoa
chi dwoc bao hd theo quy
dinh tai cac khoan 1, 2 va 3
biéu nay véi diéu kién khong
gidy phwong hai dén quyén
tac gia.

Piéu 35.9 va 35.10 cta Luat
s& hiru tri tué quy dinh vé
hanh vi xdm cac quyén lién
quan

9. San xudt, lap rap, bién doi,
phin phéi, nhip khau, xuit
kh4u, ban hoac cho thué thiét
bi khi biét hodc c6 co s& dé
biét thiét bi d6 giai ma trai
phép mot tin hiéu vé tinh
mang chwong trinh dwoc ma
hoa.

10. C6 y thu hodc tiép tuc
phin phéi mot tin hiéu vé
tinh mang chwong trinh dwoc
ma hoda khi tin hiéu da dwoc
gidi ma ma khéng dwoc phép
cia nguwoi phin phoi hop

vao Luat s& hiru tri tué.

109 Néu mdt Bén quy dinh cac bién phép dan su, Bén do6 cé thé yéu cAu ching minh thiét hai.

110 Mot Bén c6 thé tudn thi nghia vu lién quan dén “hd tro ngudi khac nhan”bing viée quy dinh cac ché tai hinh sy cho ngudi ¢b ¥ cong bd thong tin dé cho phép hodc gitip nguoi

khac nhan tin hiéu ma khong dwoc phép ciia ngudi phan phdi hop phép tin hiéu d6
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7

phap

Piéu 18.80: Viéc Chinh phu st
dung phin mém

1. Moi Bén thira nhan tdm quan
trong cua viéc thic ddy ban hanh
cac bién phdp nhim ting cwong
nhin thirc cta Chinh phu déi véi
quyén s& hiru tri tué va doi véi
nhitrng tac hai cia viéc xam pham
quyén s& htru tri tué.

2. Mo6i Bén phai ban hanh hodc duy
tri cac dao luat, quy dinh, chinh
sach, 1énh, hwéng dan do chinh phu
ban hanh, hodc cic chi thi hanh
chinh hoac diéu hanh thich hop quy
dinh rang cic co quan chinh phu
trung wong cia minh chi st dung
cac phan mém may tinh khong xam
pham quyén tac gid va quyén lién
quan dwoc bado ho, va néu thich
hop, chi sit dung nhitng phadn mém
may tinh nay véi cach thirc duoc
phép trong gidy phép si dung
twong &ng. Cac bién phap nay phai
ap dung cho ca khiu tiép nhén va
quan ly phdn mém dé st dung trong
chinh phu.111

Piéu 2.4 cua Quyét dinh sd
169/2006/QD-TTg  quy
dinh vé viéc dau tw, mua
sam cac san pham céng
nghé thong tin cua cac co
quan, t6 chirc, st dung
nguén voén ngin sach nha
nwoc

4. Nghiém chinh chip hanh
quy dinh phap luat vé s& hiru
tri tué trong mua siam, st
dung san phidm cbéng nghé
thong tin, dac biét 1a cac san
phdm phin mém, néi dung
théng tin so.

Panh gia: Twong thich
bé xuit: Khong

Muc J: Cac nha cung cap dich vu Internet112

Piéu 18.81: Pinh nghia biéu 3.2 va 3.4 ctia Nghi dinh so
Trong pham vi ciia Muc nay: 72/2013/Nb-CP.

2. Dich vu Internet la mot loai hinh
dich vu vién théng, bao gdm dich

Panh gia: Khong twong
thich
Pinh nghia vé doanh nghiép

thuit ngir quyén tac gia bao gom '
cung cap dich vu Internet va

ca quyén lién quan; va

111 B¢ 6 rang hon, khoan 2 khong nén dugc giai thich theo huéng l1a khuyén khich cac co quan chinh quyén dja phuong sir dung phan mém xam pham hodc, néu thich hop, st
dung phan mém theo cach thirc khong dugc cho phép trong gidy phép st dung tuong ng.
112 Ap dung Phy luc 18-F cho Muc nay.
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Nha cung cip dich vu Internet
nghia la:

(a) nha cung cip cac dich vu truc
tuyén cho viéc truyén dan, dinh
tuyén, hodc cung cip két noi cho
truyén thong truc tuyén ky thuat sé,
gitra hai hay nhiéu diém do nguwoi
dung xac dinh, doi véi cac ndi dung
do nguoi dung lwa chon, thuc hién
chirc nang néu & Dbiéu 18.82.2(a)
(Ché tai phap ly va Khu vuwc an
toan); hoac

(b) nha cung cdp cac dich vu truc
tuyén thwc hién chirc ning néu &
pidu  18.82.2(c) hoic  Ditu
18.82.2(d) (Ché tai phap ly va Khu
vuc an toan).

DE€ ro rang hon, Nha Cung cap Dich
vu Internet bao gom nha cung cap
cac dich vu liét ké trén day, ma
tham gia thuc hién viéc lwu trit tam
thoi thong qua mot quy trinh tw
dong.

vu truy nhap Internet va dich vu
két ndi Internet:

a) Dich vu truy nhap Internet la
dich vu cung cip cho nguoi st
dung Internet kha nang truy nhap
dén Internet;

b) Dich vu két ndi Internet la dich
vu cung cip cho doanh nghiép
cung cdp dich vu truy nhép
Internet, doanh nghiép cung cip
dich vu rng dung vién thong kha
nang két noéi véi nhau dé chuyén
tai lwru lwgng Internet.

4. Doanh nghiép cung cp dich vu
Internet 13 doanh nghiép vién
théng cung cip dich vu Internet
quy dinh tai Khoan 2 Diéu nay.

Dich vu Internet theo quy
dinh cia PLVN chwa twong
thich véi quy dinh tai Diéu
nay cua TPP.

Pé xuit: Stra doi quy dinh
vé Nha cung cidp dich vu
Internet tai nghi dinh sé
72/2013 /NP-CP

Piéu 18.82: Ché tai phap ly va
Khu vwc an toan113

1. Cac Bén thira nhidn tdm quan
trong cua viéc tao thuan lgi cho sy
lién tuc phat trién cac dich vu truc
tuyén hop phap hoat ddng véi chirc
nang trung gian va, theo cach thirc
phu hop véi Piéu 41 cta Hiép dinh
TRIPS, khi quy dinh cac thu tuc thyc
thi cho phép cac chu thé quyén cé
hanh dong hiéu qua chéng lai cac
hanh vi xdm pham quyén tic gia

Panh gia: Khong twong
thich

PLVN khong c6 bat ci quy
dinh nao twong thich vé&i
quy dinh trong Diéu nay cta
TPP.

Pé xuit: Bo sung ché tai
phap ly va khu vwc an toan
vao Luat SHTT va/hoac
Luat cong nghé thong tin.

Article XX Liability of
Intermediary Service Providers

(1) Subject to the other
paragraphs of this Article, each
Party shall provide
limitations or exemptions in its
domestic legislation regarding the
liability of intermediary service
providers for infringements of
copyright or related rights that
take place on or through tele-
communication networks in

113 Ap dung Phu luc 18-E cho Piéu 18.82.3 va Diéu 18.82.4 (Ché tai phap 1y va Khu vuc an toan)
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dwoc diéu chinh trong pham vi
Chwong nay dién ra trén moi
tredng mang truc tuyén. Theo dé,
moi Bén phai bdo ddm c6 cac ché tai
phap 1y danh cho cha thé quyén dé
xtr ly hanh vi xdm pham d6, dong
thoi thiét 1ap hodc duy tri cac khu
vuc an toan thich hop doi véi cac
dich vu tryc tuyén ctia Nha Cung
cip Dich vu Internet. Khung ché tai
phap ly va khu vyc an toan nay phai
bao gom:

(a) cac déng lwc phap lyl* @é cac
Nha Cung cip Dich vu Internet hop
tac v&i chu thé quyén tac gid nham
ngan chan cac hanh vi lwu trir va
truyén dwa cac ndi dung da dwoc
bao ho quyén tac gid ma chwa dwoc
sw cho phép cua chu thé quyén,
hodc, thay vao do6, dé€ cac Nha Cung
cidp Dich vu Internet cé cic hanh
dong khac nham ngin chin cac
hanh vi néu trén; va

(b) cac han ché dwoc quy dinh
trong luat phap cua Bén do6 c6 tac
dung

mién trir cic hinh thitc bdi thuong
titn ma Nha Cung cip Dich vu
Internet phai chiu trong cac hanh vi
xam pham quyén tic gid dién ra
trén hé thong hodac mang dwoc van
hanh béi hodc thay mét ho, néu ho

relation to the provision or use of
their services.

(2) The limitations or exemptions
referred to in the previous
paragraph  shall cover at
least the following activities:

(a) the transmission in a tele-
communication network of
information provided by a user of
the service, or the provision of
access to a tele-communication
network ("mere conduit")

(b) the transmission in a tele-
communication network  of
information provided by a
user of the service concerning the
automatic, intermediate and
temporary storage of that
information, performed for the
sole purpose of making more
efficient the information's
onward transmission to other
users of the service upon their
request ("caching"), on condition
that:

(i) the provider does not modify
the information other than for
technical reasons;

(ii) the provider complies with
conditions on access to the
information;

(iii) the provider complies with

A

114 Pé 15 rang hon, cac Bén hiéu riang viéc thi hanh cac nghia vu trong khoan 1(a) vé “cac khuyén khich phap 1y co thé theo cac hinh thirc khac nhau.
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khong phdi 1la ngwoi diéu khién,
khéi xwéng, hay chi dao.115

2. Cac han ché dwoc néu & khoan
1(b) phai bao gobm cac han ché doéi
v@i cac chirc nang sau:

(a) truyén dan, dinh tuyén, hoic
cung cap két noi dén cac tai liéu ma
khong lam thay do6i ndi dung cia tai
liéu do,116 hodc lwu trit trung gian
va tam thoi cac tai liéu dé6 moét cach
tw dong trong mot quy trinh ky
thuat;

(b) lwu trit tam thodi thwc hién
thong qua mot quy trinh tw dong;
(c) lwu trix,117 theo chi dinh cua
ngwoi dung, tai liéu trén hé théng
hodc mang dwoc diéu khién hoic
van hanh bé&i hodc cho Nha Cung
cip Dich vu Internet;118 va

(d) chuyén hodc két néi ngwoi dung
dén mot vi tri truc tuyén bang viéc
stt dung cac céng cu dinh vi thong
tin, gbm ca siéu lién két va thw
muc.

3. D€ tao thuin lgi cho hanh dong
hiéu qua nham x Iy vi pham, moi
Bén phdi quy dinh trong luat cua
minh cdc diéu kién ma Nha Cung
cip Dich vu Internet phai dip rng

rules regarding the updating of
the information,
specified in a manner widely
recognised and used by industry;

(iv) the provider does not
interfere with the lawful use of
technology, widely recognised
and used by industry, to obtain
data on the use of the
information;

(v) the provider removes or
disables access to the information
it has stored upon obtaining
knowledge of the fact that the
information at the initial source of
the transmission has been
removed from the network, or
access to it has been disabled

(c) the storage of information
provided by a user of the service
at the request of a
user of the service ("hosting") on
condition that:

(i) the provider does not have the
knowledge of illegal information
and

(i) upon  obtaining  such
knowledge31 the provider acts
expeditiously to remove or

115 C4c Bén hiéu rang, trong pham vi quy dinh ctia mot Bén, trén co sé phit hop véi cac nghia vu phap 1y qudc té, néu mot hanh vi cu thé khong cau thanh hanh vi xdm pham quyén

tac gia, Bén d6 s& khong c6 nghia vu phai quy dinh han ché mién trir lién quan dén hanh vi d6

116 C4c Bén hiéu ré“mg vi€c thay ddi nay khong bao gém cac thay d6i duogc thuc hién nhu mot thao tic clia mot quy trinh k¥ thuét hodc dugc thyc hién chi vi cac ly do k¥ thuat, vi

du nhu chia nho cac goi dir ligu

117 pé 1 rang hon, mot Bén c6 thé giai thich "huu trit

14 "cho thué chd luu trit

118 P 15 rang hon, viéc luu trit tai liéu nay c6 thé bao gdm email va cac dinh kém dwgc hru trit trén may chii cia Nha Cung cap Dich vu Internet va céc trang web nam trén may

chu ciia Nha Cung cap Dich vu Internet




dé hudéng cac han ché mién trir to disable access to information.

dwoc néu & khoan 1(b), hodc, theo (3 bis) Each Party may also
cach khac, phai quy dinh cac treong prescribe in its domestic law
hop ma Nha Cung cdp Dich vu circumstances under  which
Internet khong dap ung duoc diéu intermediary service providers do
kién dé hwdng cac han ché mién trie not qualify for the limitations or
néu & khoan 1(b):119.120 exceptions in paragraph 2.

(a) Poi véi cac chirc nang duoc néu (4) Eligibility conditions for
¢ khoan 2(c) va khoan 2(d), cac service providers to qualify for
diéu kién nay phai bao gbm viéc yéu the limitations or exceptions in
cau Nha Cung cip Dich vu Internet paragraph 2 may not include the
phai nhanh chéng g& bé hodc ngan service provider monitoring its
chan viéc truy cap dén tai liéu trén service, or seeking facts indicating
mang hodc hé thong ctia ho khi thue infringing activity.

sw nhan thirc dwoc hanh vi xam
pham quyén tac gia hodc nhin biét
dwoc cac sy viéc hodc tinh huéng
trong d6 hanh vi xam pham la ro
rang hién nhién, vi du nhw théng
qua viéc ti€ép nhan mot thong bao12!
vé hanh vi bi cdo budc xdm pham tir
chu thé quyén hodc nguoi dwoc uy
quyén thay mat chu thé quyén,

(5) Each Party may establish
procedures for effective
notifications of claimed
infringement, and  effective
counter-notifications.

(6) This Article shall not affect the
possibility of a court or
administrative  authority, in
accordance with Parties' legal

119 Mot bén c6 thé tuan thi cac nghia vu quy dinh ¢ khoan 3 bang cach duy tri mot khuén khé trong do:
(a) c6 mot t6 chirc dugc thanh 1ap véi sy tham gia ciia Chinh pht bao gom cac dai dién ctia ca Nha Cung cép Dich vu Internet va chu thé quyeén;
(b) t6 Chuc nay xay du’ng va duy tri cac quy trinh hi¢u qua, h1eu lwe va kip thoi cho cac don vi duge t6 chirc d6 ching nhan dé xac thuc, khong dugc cham tré bat hop 1y, tinh hiéu
luc cua mdi thong bao vé hanh vi dugc coi la xam pham quyén tac gia thong qua viéc xac nhan rang thong bao d6 khong phai 1a do nhdm 1an hodc xac dinh sai, trudc khi chuyén
tiép thong bao da xac thuc d6 dén Nha Cung cip Dich vu Internet c6 lién quan;
(c) c6 nhimg huéng dan day di cho Nha Cung cép Dich vu Internet dé tuan thii nham dugc huéng han ché mién trir néu ¢ khoan 1(b), bao gom viéc yéu cau Nha Cung cép Dich
vulnternetnhanh chong loai bo hodc ngan chén viéc truy nhap dén cac tai liéu da dugc xac dinh khi nhan dugc thong bao xéac thue; va dwoc mién trir trach nhiém néu thyc hién yéu
cAu néu trén mot cach co thién chi va phit hop véi cac hudng dan dé ra; va
(d) c6 nhiing bién phap phu hop quy dinh trach nhi€ém khi Nha Cung cép Dich vu Internet thyc sy nhén thirc dugc vi pham hodc nhan biét duoc cac sy viée hodc tinh hubng trong
d6 hanh vi vi pham 1a hién nhién.
120 C4c Bén hiéu rang mot Bén néu chua thi hanh cac nghia vu quy dinh tai cac khoan 3 va 4 thi s& thi hanh cac nghia vu d6 theo céch thiic vira dam bao tinh hiéu qua vira phi hop
v6i cac quy dinh trong hién phap hién hanh cua Bén d6. Theo d6, mot Bén cé thé thiét 1ap vai tro thich hop cua Chinh pha nhung khong lam gidm tinh kip thoi cua quy trinh quy
dinh & khoan 3 va 4, va khong doi hoi su xem xét trude cua Chinh phu ddi voi mdi thong béo.
121 pé chic chin hOn mot thong bao vé hanh vi dwoc cho 1a xam pham ¢6 thé duoc quy dinh trong luat phap ctia mot Bén, phai bao gf)m nhirng thong tin:(a) déy da hop 1y dé cho
phép Nha Cung cap Dich vu Internet xdc dinh dugc tac pham bu01 biéu dién, ban ghi am dugc cho 1a bi xAm pham, tai lidu bi cio budc 14 vi pham, vi tri truc tuyén ciia vi pham bi
c4o budc; va(b) co xac nhan day dii vé tinh xac thyc cua thim quyén ciia nguoi giri thong bao
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(b) M6t Nha Cung cip Dich vu
Internet khi da g& bd hoac ngan
chin viéc truy cip dén tai liéu mot
cach thién chi pht hgp véi diém (a)
sé dwoc mién trir khoi bat ky trach
nhiém nao cho hanh déng nay, mién
la Nha Cung cip Dich vu Internet d6
thwc hién cac buwéc hop ly dé théng
bado truwéc hodac ngay sau do téi
nguoi cé thong tin bi g& bo hoac
ngan chdn viéc truy cap.122

4. Néu luit phap cia mot Bén co
quy dinh vé co ché théng bdo phan
h6i, va trong trweong hop co tai liéu
da bi g& bo hodc ngan chan truy cap
nhw quy dinh & khoan 3, Bén do
phai yéu cadu Nha Cung cap Dich vu
Internet khoi phuc lai tai liéu
néu c6 thong bao phan héi, trir khi
nguoi gii thong bao vi pham dau
tién tim sy can thiép tw phap trong
mot khoang thoi gian hop ly.

5. M6i Bén phai bao dam c6 cac ché
tai xt phat tién trong hé théng phap
ludt ctia minh d6i v&i bat ky nguoi
nao cd tinh dwa ra thong tin sai
trong mot théng bao hodc
théng bao phan hoi khién Nha Cung
cip Dich vu Internet thwc hién theo
thong bao c6 thong tin sai d6 va dan
dén thiét hai cho bit ky bén lién
quan!23 nao.

6. D€ dap rng dwoc dieu kién mién

systems, of requiring the
intermediary service provider to
terminate  or  prevent an
infringement.

Panh gia: TPP cam két ré rang
va cu th€ hon so v&i EVFTA vé
cac hanh vi va cac gi¢i han va
ngoai 1€ ma cac nha cung cap
dich vu internet c6 thé dwoc
hwéng.

Cét vé mat tong thé, cic cam két
TPP va EVFTA vé vian dé nay la
twong dwong v&i nhau.

122 H§i vé6i chac nang dugc néu & khoan 2(b), mét Bén co thé gi6i han yéu ciu quy dinh ¢ khoan 3 vé viéc Nha Cung cép Dich vu Internetgd bd hodc ngan chan viéc truy cap tai
liu chi véi cac truong hop ma Nha Cung cap Dich vy Internet biét hoac nhan dugc thong bao rang tai li¢u dugc luu trit tam thdi dd duge gd bd hodc ngan chan truy cap 6 trang

khoi phat

1283 pérp rang hon, cac Bén hidu rang, “bat ky bén lién quan nao” c6 thé gidi han & nhiing dbi tuong co lién quan vé mit phap 1y dugc luat phap cua Bén d6 thira nhan.




trir trach nhiém quy dinh & khoan
1, Nha Cung cdp Dich vu Internet
khong bi budc phai giam sat dich vu
cia minh hodc chu dong tim kiém
bang chirng d€ chi ra hanh vi vi
pham.

7. Mdi Bén sé quy dinh cac thu tuc,
c6 thé 1a tw phap hodc hanh chinh,
phu hop véi hé thong ludt phap cta
Bén d6 va tudn thu cic nguyén tac
vé quy trinh kip thoi va quyén riéng
tw, cho phép cha thé quyén tac gia
sau khi c6 théng bdo day du tinh
phép ly vé hanh vi xdm pham quyén
tac gia sé nhan dwoc thong tin trong
pham vi quan ly ctia Nha Cung cap
Dich vu Internet moOt cach nhanh
chéng nham x4c dinh ddi twong
bi cdo budc la vi pham néu nhw cac
thong tin nay dwoc khai thac véi
muc dich bao hd hoac thwc thi
quyeén tac gia do.

8. Cac Bén hiéu rang viéc mot Nha
Cung cip Dich vu Internet khong
thé dap wng cic han ché trong
khoan 1 khéng tw thian né dan dén
viéc Nha Cung cap Dich vu Internet
sé phai chiu trach nhiém, Ngoai ra,
biéu nay ciing khéng anh hwdéng
dén viéc mot Bén quy dinh trong hé
théng phap luit ctia minh cic han
ché va ngoai 1é vé quyén tac gia, hay
bat cir hinh thirc bao vé nao khéac.

9. Trong qua trinh thi hanh cac
nghia vu ctia Piéu nay, cic Bén ghi
nhin tim quan trong cla viéc cin
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nhic danh gia cac tac dong doi voi
chi thé quyén va Nha Cung cip
Dich vu Internet.

Muc K: Piéu khoan cudi cung

Piéu 18.83: Diéu khoan cudi cung
1. Trir treong hop quy dinh khac tai
bieu 18.10 (Ap dung Chwong nay
véi cac doi twong da ton tai va hanh
vi xay ra tir trwére) va cac khoan 2, 3
va 4, moi Bén phai thi hanh cac quy
dinh cia Chwong nay vao ngay Hiép
dinh nay c6 hiéu luc véi Bén
d6.124

2. Trong khoang thoi gian twong
trng quy dinh dwéi day, khong Bén
nao dwoc sra d6i bién phap hién
hanh hodc ban hanh mot bién phap
m¢i kém phu hop véi cac nghia vu
quy dinh trong cac diéu dwoc dé
cap duédi day so véi cac bién phap
dang c6 hiéu luc tai thoi diém ky
két Hiép dinh nay. Muc nay khong
lam dnh hwdng dén quyén va nghia
vu cia mot Bén theo diéu wéc qubc
t€ ma Bén d6 va mot Bén khac la
thanh vién.

3. Ddi véi tadc phdm cia bat ky Bén
nao thu hudng thoi ky qua do cho
phép trong viéc thuc thi Diéu 18.63
(Thoi han bao hé quyén tac gia va
quyeén lién quan) lién quan dén thoi
han bdo ho quyén tac gia (Bén qua
dd), Nhat Ban va Mexico sé ap dung
it nhat 1 thoi han bdo hd dang co

124 Chi nhirng Bén sau ddy x4c dinh rang, dé thi hanh va tuan tha Didu 18.51.1 (Sinh phim), cdc Bén nay can thay ddi luat phap, vi thé can phai co giai doan chuyén ddi: Brunei
Darussalam, Malaysia, Mexico, Peru va Viét Nam.
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theo noi luat cia Bén qua do cho
cac tic phdm twong ng trong sudt
thoi kyqua do dé va chi ap dung
biéu 18.8.1 (Pdi x& quéc gia) cho
thoi han bdo hé quyén tic gid khi
Bén do thuc thi day du biéu 18.63.
4, POi véi nghia vu thudc thoi ky
qua do, mot Bén phai thi hanh day
di cac nghia vu nay ctia minh theo
quy dinh tai Chwong nay khong
mudén hon ngay két thic khoang
thoi han cu thé dwéi day, tinh tir
ngay Hiép dinh nay c6 hiéu luc déi
véi Bén do.

(a) Trwong hop Brunei, doi véi:

(i) biéu 18.7.2(d) (Piéu wdc quéc
té€), UPOV91, ba nam;

(ii) Diéu 18.18 (Loai d4u hiéu c6 thé
dang ky la nhdn hiéu), d6i vai
nhan hiéu am thanh, ba nam;

(iii) Didu 18.47 (Bo hé dir lidu thtr
nghiém bi mat hodc dir liéu khac doi
véi ndng hdéa phdm), 18 thang;

(iv) biéu 18.50 (Bao ho dir liéu thir
nghiém bi mat hoac dir liéu
khac), b6n nam;++

(v) biéu 18.51 (Sinh phim), bén
nam; ++

(vi) biéu 18.53 (Cac bién phap lién
quan t&i viec dwa ra thi thi
treong dwoc phdm nhit dinh), hai
nam; va

(vii) Poi véi Muc | (Nha cung cap
dich vu Internet), ba nam

++ Sau khi thi hanh nghia vu quy
dinh tai Piéu 18.50 (Bdo ho dir
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liéu thr nghiém bi mat hoac dit liéu
khac) va biéu 18.51 (Sinh phim)
cung voi diém (a)(iv) va (a) (vi),
néu cé bat ky sw cham tré bat hop
1y nao cua Brunei Darussalam trong
viéc khéi dau qua trinh nép don cip
phép lwu hanh thi truwong duoc
phdm md&i, Brunei Darussalam c6
thé cian nhic ban hanh cac bién
phap khuyén khich viéc khéi dau
ding han quy trinh ndp don nay
nham muc tiéu dwa dwoc phdm méi
ra thi trwong. Theo do6, Brunei
Darussalam phai thong bao cho cac
Bén khac thong qua Uy ban va tham
viAn ho vé cac bién phap dé xuit
nay. Viéc tham van nay phai bat dau
trong vong 30 ngay ké tir ngay cé
yéu cau tir mot Bén lién quan, va
phai quy dinh co hdi va thoi gian
thod dang dé gidi quyét moi vin dé
cin quan tdm. Thém vao d6, cac
bién phap nay phai
tinh dén yéu t6 thwong mai hop
phap va tinh dén nhu ciu khuyén
khich phat trién dwgc phidm méi
ciing nhukhuyén khich qua trinh
cidp phép lwu hanh thi treomg san
phdm d6 mot cdch nhanh choéng tai
Brunei Darussalam.

(b) Trong trwong hop Malaysia, doi
véi:

(i) biéu 18.7.2(a) (Piéu wéc quéc
té€), Nghi dinh thw Madrid, bén nam;
(ii) biéu 18.7.2(b) (Piéu wéc quoc
té), Hiép wéc Budapest, bon nam;
(iii) Piéu 18.7.2(c) (Piéu wéc quéc
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té), Hiép wdc Singapore, bon nam;
(iv) biéu 18.7.2(d) (Piéu wéc quéc
té), UPOV 1991, b6n nam;

(v) biéu 18.18 (Loai diu hiéu c6 thé
dang Ky l1a nhan hiéu), do6i véi nhan
hiéu am  thanh, ba nam;
(vi) biéu 18.48.2 (Piéu chinh thoi
han bdo hd sidng ché do bi rut
ngin bat hop ly), 4,5 nam;

(vii) biéu 18.51 (Sinh phdm), 5 nam
(viii) Diéu 18.53 (Cac bién phap lién
quan téi viéc dwa ra thi trudong
dwoc phdm di biét), 4,5 nam

(ix) biéu 18.63(a) (Thoi han bao ho
quyén tac gid va quyén lién
quan), doi v&i tdc pham dwa theo
doi nguoi, hai nam;

(x) biéu 18.76, do6i véi viéc ap dung
“twong tw gdy nham 1an”, bdn
nam;

(xi) Piéu 18.76.5(b) va (c) (Cac yéu
ciu dic biét lién quan téi cac
bién phap tai bién giéi), d6i véi
hanh dong mdc nhién cac bién
phap tai bién gi¢i doi véi hang qua
canh va hang xudt khiu, bén
nam; va

(xii) Diéu 18.79.2 (Bdo ho tin hiéu
cap va tin hiéu vé tinh mang
chwong trinh ma héa), bén nam.

(c) Truwong hop cua Mexico, ddi véi:
(i) biéu 18.7.2(d) (Piéu wéc quoc
té€), UPOV 1991, b6n nam;

(ii) Diéu 18.47 (Bao ho dir liéu thir
nghiém bi mat hodc dir liéu

157




khac ddi véi nong héa phadm), nim
nam;

(iii) Didu 18.48.2 (Didu chinh thoi
han bdo hd sidng ché do bi rut
ngin bat hop 1y), 4,5 nam;

(iv) biéu 18.50 (Bao ho dir liéu thir
nghiém bi mat hoac dir liéu
khac), nam nam;++

(v) biéu 18.51 (Sinh phim), nim
nam;++ va

(vi) Muc ] (Nha cung cip dich vu
Internet), ba nam.

++ Sau khi thi hanh nghia vu quy
dinh tai Piéu 18.50 (Bdo ho dir
liéu thtr nghiém bi mat hodc dir liéu
khac) va biéu 18.51 (Sinh phim)
cung véi diém (c)(iv) va (c) (v), néu
c6 bat ky sw cham tré bat hop ly
nao cua Mexico trong viéc khéi dau
qua trinh nép don cip phép lwu
hanh thi trwong dwoc phim mébi,
Mexico c6 thé ciAn nhic ban hanh
cic bién phap khuyén khich viéc
khéi ddu ding han quy trinh nép
don nay nhiam muc tiéu dua dwoc
phdm méi ra thi treong. Theo do,
Mexico phai thong bao cho cac Bén
khac thong qua Uy ban va tham vin
ho vé cac bién phip dé xuit nay.
Viéc tham vin nay phai bat diu
trong vong 30 ngay ké tir ngay co
yéu cau tir mot Bén lién quan, va
phai quy dinh co hoéi va thoi gian
thod dang dé gidi quyét moi van dé
cin quan tdm. Thém vao d6, cac
bién phap nay phai tinh dén yéu t6
thwong mai hop phap va tinh dén
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nhu ciu khuyén khich phat trién
dwoc phdm méi cling nhw khuyén
khich qué trinh cip phép lwu hanh
thi trwong san phdm d6 mot cach
nhanh chéng tai Mexico.

(d) Trwong hop ciia New Zealand,
dé6i véi Diéu 18.63 (Thoi han bao ho
quyén tac gid va quyén lién quan),
tdm nam. Ngoai trir rang ké tir ngay
Hiép dinh nay c6 hiéu lwc véi New
Zealand, New Zealand sé quy dinh
thoi han bao ho cho tic pham, budi
biéu dién hodc ban ghi 4am maJ,
trong vong 8 nam nay, Ié
ra da hét thoi han bao hé theo quy
dinh luat phdp cia New Zealand
truedc khi Hiép dinh nay cé hiéu luec,
sé hét thoi han bdo hé trong vong
60 nim ké tir ngay quy dinh tai
biéu 18.63 va ldy lam co s& tinh
toan thoi han bao ho theo Hiép dinh
nay. Cac Bén hiéu rang, trong viéc
ap dung Pidu 18.10 (Ap dung
Chwong nay vé&i cac doi twong da
ton tai va hanh vi xdy ra trwéec),
New Zealand khong bi budc phai
khéi phuc hay mé& rong thoi han
bao ho ddi véi tic phdm, bubi biéu
dién va ban ghi Am theo thoi han
quy dinh tai cau trén, khi cac tac
pham, budi biéu dién va ban ghi am
nay da thudc vé tai san cong dong
trong pham vi lanh tho cia minh.
(e) Trwong hop cia Peru, déi véi:
(i) Pitu 18.50.2 (Bao ho dit lidu thir
nghiém bi mat hodc dir liéu khac),
nam nam;
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(ii) biéu 18.51 (Sinh phidm), 10
nam.

(f) Trweong hop cda Viét Nam, doi
Vi

(i) biéu 18.7.2(b) (Piéu wéc quéc
t€), Hiép wéc  Budapest, hai
nam;

(ii) biéu 18.7.2(e) (Piéu wéc qudc
té€), WCT, ba nam;

(iii) Piéu 18.7.2(f) (Piéu wéc quoc
té€), WPPT, ba nam;

(iv) biéu 18.18 (Loai diu hiéu cé
thé diang ky lam nhin hiéu), déi
v&i nhan hiéu am thanh, 3 nam;

(v) Didu 18.46.3 va Didu 18.46.4
(Piéu chinh thoi han bao hd sang
ché& do sw cham tré cta co quan cip
bing sang ché), ds6i voi
sang ché yéu ciu bdo hd dwoc
phdm, ndm nam;”

(vi) Pitu 18.46.3 va Didu 18.46.4
(Piéu chinh thoi han bao hd sang
ché& do sw cham tré cta co quan cp
bang sang ché), d6i voi sang ché
yéu ciu bido hdé néng héa phim,
nam nam.”

(vii) Piéu 18.46.3 va Diéu 18.46.4
(Piéu chinh thoi han bao hd sang
ché do sw chm tré clia co quan cip
bang sang ché), ba nam;

(viii) Didu 18.47 (Bao ho dir liéu
thtr nghiém bi mat hoac dir liéu
khac ddi véi nong héa phadm), nim
nam;

(ix) Diéu 18.48.2 (Piéu chinh thoi
han bdo hdé siang ché do bi rut
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ngian bat hop 1y), nAm nim;

(x) biéu 18.50 (Bdo ho dir liéu thw
nghiém bi mat hoac dir liéu
khac), 10 nam;*/++

(xi) biéu 18.51 (Sinh pham), 10
nam;*/++

(xii) Piéu 18.53 (Cac bién phap lién
quan téi viéc dwa ra thi truwong
dwoc phidm da biét), ba nam;

(xiii) Piéu 18.63(a) (Thoi han bao
hé quyén tic gid va quyén lién
quan), doi v&i tdc pham dwa theo
doi ngwdi, ndm nam;

(xiv) Diéu 18.68 (TPMs), ba niam;
(xv) biéu 18.69 (RMI), ba nam;

(xvi) Diéu 18.76.5(b) (Cac yéu ciu
dac biét lién quan t&¢i cac bién
phap tai bién gid¢i), d6i véi hanh
dong mac nhién cac bién phap
tai bién gi¢i d6i véi hang xuat khau,
ba nam;

(xvii) Piéu 18.76.5(c) (Cac yéu ciu
dac biét lién quan t&éi cac bién
phap tai bién gi¢i), do6i véi hanh
dong mac nhién cac bién phap
tai bién gi¢i do6i véi hang qué canh,
hai nam;

(xviii) Piéu 18.77.1(b) (Thu tuc va
ché tai hinh sw), ba nam;

(xix) Diéu 18.77.2 (Thu tuc va ché
tai hinh sw), d6i véi nhap khiu
hang xdm pham quyén tac gia, ba
nam;

(xx) biéu 18.77.2 (Thu tuc va ché
tai hinh sw), d6i v&i xuit khiu, ba
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nam;

(xxi) Diéu 18.77.4 (Thu tuc va ché
tai hinh sw), doi véi viéc ghi hinh,
ba nam;

(xxii) Piéu 18.77.6(g) (Thud tuc va
ché tai hinh sw), déi véi viéc thuc
thi khong can dé nghi cua chu thé
quyén do6i véi cac quyén ngoai
quyeén tac gia, ba nam;

(xxiii) Piéu 18.78.2 va biéu 18.78.3
(Bi mat thwong mai), ba nam;

(xxiv) Diéu 18.79.1 (Bao ho tin hiéu
cap va tin hiéu vé tinh mang
chwong trinh ma hoa), doi véi ché
tai hinh sw, ba nam;

(xxv) biéu 18.79.3 (Bao ho tin hiéu
cap va tin hiéu vé tinh mang
chwong trinh ma héa), doi véi tin
hiéu cap, ba nam;

(xxvi) Muc ] (Nha cung cép dich vu
Internet), ba nam;

A Pi véi thoi gian chuyén doi cla
biéu 18.46.3 va Diéu 18.46.4
(Piéu chinh thoi han bao hd sang
ché do sw chm tré clia co quan cap
bang sang ché&) ddi v&i sang ché yéu
ciu bdo hd dwgc phdm va noéng
héa pham, cic Bén sé xem xét dé
nghi diéu chinh cta Viét Nam vé
viéc 4n han thoi ky qua do 1én t6i da
thém 1 ndm. Pé nghi cua Viét Nam
phdi néu ré ly do cho viéc diéu
chinh nay. Viét Nam c6 thé thu
hwdng viéc 4n han 1 1an nay trén co
s& dwa ra dé nghi nhu quy dinh tai
doan nay trir khi Uy ban c6 quyét
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dinh khac trong vong 60 ngay ké tir
ngay nhan duoc dé nghi. Ngay khi
két thic thoi han 4n han 1 1an nay,
Viét Nam phai cung cdp cho Uy ban
mot bio cdo bang vin ban vé cac
bién phap da thwc hién dé dap tng
nghia vu quy dinh tai Piéu 18.46.3
va Diéu 18.46.4.

* Poi vdi thoi ky qua do cha Diéu
18.50 (Bao ho dit liéu thir nghiém bi
mat hodc dir liéu khac) va Diéu
18.51 (Sinh phdm) cho dwoc pham:
(A) Cac Bén sé xem xét dé nghi diéu
chinh cha Viét Nam vé viéc an
han thoi ky qua do 1én toi da thém 2
nam. Dé nghi cda Viét Nam phai néu
ro ly do cho viéc diéu chinh nay.
Viét Nam c6 thé thu hwdng viéc 4n
han 1 l4n nay trén co s& dwa ra dé
nghi nhw quy dinh tai doan nay trir
khi Uy ban c6 quyét dinh khac trong
vong 60 ngay ké tir ngay nhan dugc
dé nghi. Ngay khi két thic thoi han
an han thém 1 lan nay, Viét Nam
phai cung cip cho Uy ban mét bao
cdo bang van ban vé cac bién phap
da thuc hién trong viéc dap wtng
nghia vu quy dinh tai Piéu 18.50
(Bao ho dir liéu thir nghiém bi mat
hodc dir liéu khac) va biéu 18.51
(Sinh phdm).

(B) Viét Nam c6 thé dé nghi thém 1
lan 4n han theo Chwong 27 (Cac quy
dinh thé ché va hanh chinh). bé
nghi cua Viét Nam phai néu ro ly do
cho viéc diéu chinh nay. Uy ban sé
quyét dinh dwa trén cac thua tuc quy
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dinh tai Piéu 27.3 (Quy trinh ra
quyét dinh) liéu c6 chip thuin dé
nghi trén co s& cac yéu to thich hop
hay khong, trong do6 c6 thé tinh dén
nang lwc cling nhw diéu kién thich
hop khac. Pé nghi cia Viét Nam
khong dwgc mudn hon 1 nam trudc
khi hét thoi gian 4n han hai nam dé
cip trong ciu diu tién cua khoan
(A). Cac Bén phai cAn nhic mot cach
hop 1y dé nghi nay. Néu Uy ban
chip thuidn dé nghi cta Viét
Nam, Viét Nam phai cung cip cho
Uy ban mot bao cdo bang vin ban
vé cac bién phap da thuwc hién dé
dap ng nghia vu quy dinh tai Diéu
18.50 (Bao ho dit liéu thir nghiém bi
mit hoac dir liéu khac) va Diéu
18.51 (Sinh phdm) khoéng mudn
hon ngay két thuc thoi gian 4n han.

(C) Viéc thi hanh biéu 18.50 (Bao
ho dit liéu tht nghiém bi mat
hodc dir liéu khac) va biéu 18.51
(Sinh phidm) cua Viét Nam trong
vong 3 nidm sau khi két thdc thoi
gian an han dé cip tai khoan (A) sé
khong thudc doi twong gidi quyét
tranh chip quy dinh tai Chwong 28
(Giai quyét tranh chip).

++ Sau khi thi hanh nghia vu quy
dinh tai Piu 18.50 (Bao ho di liéu
thtr nghiém bi mat hoac dir liéu
khac) va biéu 18.51 (Sinh phim)
cung véi diém (f)(x) va (f) (xi), néu
c6 bat ky sw cham tré bat hop ly
nao cua Viét Nam trong viéc khoi
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diu qua trinh nop don cap phép lwu
hanh thi trwong dwoc phim mdi,
Viét Nam c6 thé can nhac ban hanh
cic bién phap khuyén khich viéc
kh&i dau ddng han quy trinh nop
don nay nhdm muc tiéu dua dwoc
phdm méi ra thi treong. Theo do,
Viét Nam phai théng bao cho cac
Bén khac thong qua Uy ban va tham
viAn ho vé cac bién phap dé xuit
nay. Viéc tham van nay phai bat dau
trong vong 30 ngay ké tir ngay co
yéu cau tir mot Bén lién quan, va
phai quy dinh co hdi va thoi gian
thod dang dé gidi quyét moi van dé
cin quan tdm. Thém vao d6, cac
bién phap nay phai tinh dén yéu t6
thwong mai hop phap va tinh dén
nhu ciu khuyén khich phat trién
dwoc phdm méi cling nhw khuyén
khich qua trinh cdp phép lwu hanh
thi trwong san phdm d6 mot cach
nhanh chéng tai Viét Nam.

Phu luc 18-A

Phu luc cua Piéu 18.7.2

1. Bat ké nghia vu tai Diéu 18.7.2
(Piéu wéc quoc té), va phu hop voi
cac khoan 2, 3 va 4 cta Phu luc nay,
New Zealand phai:

(a) gia nhap UPOV 1991 trong vong
3 nam Kké tir ngay Hiép dinh cé hiéu
lwc doi véi New Zealand; hodc

(b) thong qua hé thong quyén doi
véi gibng ciy trong riéng lam cho
UPOV 1991 c6 hiéu lwc trong vong 3
nam ké tir ngay Hiép dinh nay c6
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hiéu lwc do6i véi New Zealand.

2. Khoan 1 khdong ngidn can viéc
New Zealand thong qua cac bién
phap cén thiét dé bao ho cac giong
ciy trong ban x& dé dap rng nghia
vu theo Cong wéc Waitangi, véi
diéu kién 1a cac bién phap nay
khong dwoc st dung nhr mot cong
cu tuy nghi hodc phan biét doi xi
bat hop ly do6i véi cha thé cua Bén
khac.

3. Sw nhit quan cua cac bién phap
dwoc dé cip tai khoan 2 véi cac
nghia vu theo khoan 1 khong thudc
déi twong clia cac quy dinh vé giai
quyét tranh chap trong Hiép dinh
nay.

4. Viéc gidi thich Coéng uwdc
Waitangi, bao gom ban chat cua
quyén va nghia vu phat sinh theo
Coéng wéc, khéng phai 1a doi twong
cda cac quy dinh vé gidi quyét tranh
chap cua Hiép dinh nay. Chwong 28
(Gidi quyét tranh chip) dwogc ap
dung d6i véi Phu luc nay & cac khia
canh khac. M6t ban hoi thdm theo
biéu 28.7 (Thanh lap Ban hoi
thdm) c6 thé dwoc yéu ciu nhung
chi dé xac dinh liéu bat ky bién
phap nao dwoc néu tai khoan 2 c6
trdi véi quyén ciua moét Bén theo
Hiép dinh nay hay khong.

Phu luc 18-B

Chile

1. Khong quy dinh ndo trong Diéu
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18.50.1 hodc Didu 18.50.2 (Bao hd
dit liéu thir nghiém bi mat hodc dir
liéu khac) hodc Piéu 18.51 (Sinh
phdm) ngan can Chile duy tri hodc
ap dung cac quy dinh cta biéu 91
Luit S& hiru Cong nghiép s6 19.039
cua Chile, dang c6 hiéu luc vao ngay
Hiép dinh nay dat thdéa thuin vé
mat nguyén tac.

2. Bat ké biéu 1.2 (M6i quan hé véi
cac Hiép dinh khac), khoan 1 khong
anh hwdng téi quyén va nghia vu
ctia bat ky Bén nao trong diéu wéc
quoc té cé hiéu lwc trwde ngay Hiép
dinh nay cé hiéu lwc doi véi Chile,
bao gom quyén va nghia vu trong
hiép dinh thwong mai gitra Chile voi
mot Bén khac.

Phu luc 18-C
Malaysia

1. Malaysia c6 thé, véi muc dich
danh sy bao hd quy dinh tai biéu
18.50.1 va Piéu 18.50.2 (Bao ho dir
liéu thir nghiém bi mat hoac dit liéu
khac) va Piéu 18.51.1 (Sinh phim),
yéu cau ngudi ndp don bat dau quy
trinh xin cdp phép lwu hanh thi
treong cho dwgc phdm trong pham
vi clia cac Diéu nay, trong vong 18
thang ké tir ngay san pham dé dwoc
cip phép lwu hanh I4n dau & bat ky
quéc gia nao.

2. Dé ro rang hon, thoi han bdo ho
néu tai Diéu 18.50.1 va Piéu 18.50.2
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(Bao ho dir liéu thir nghiém bi mat
hodc dit liéu khac) va biéu 18.51.1
(Sinh phidm) dwoc tinh tir ngay
dwoc pham dwoc cidp phép lwu
hanh thi trwong tai Malaysia.

Phu luc 18-D Peru

Phin 1: C6 thé ap dung cho Diéu
18.46 va Diéu 18.48

Trong pham vi Quyét dinh 486 cia
Céng dong cac qudc gia Nam My
(Andean), Co ché chung vé sé hiru
céng nghiép, va Quyét dinh 689 cua
Andean, Sw thdéa ddng ciia mot sé
diéu trong Quyét dinh 486, han ché
Peru trong viéc thi hanh cac
nghia vu quy dinh tai Piéu 18.46.3
va Dbiéu 18.48.2, Peru cam két nd
lwc hét strc dé c6 dwoc sw mién trir
cia Cong déng Andean, theo do6 cho
phép stra ddi thoi han bdo ho
sang ché theo cach thic phu hop
véi Diéu 18.46.3 va Diéu 18.48.2.
Hon nita, néu Peru chi*rng minh
dwogc rang Cong dong Andean tur
chéi yéu ciu dwgc mién nghia vu
do6 du da c6 ging, Peru van tiép tuc
bdo ddm rang nwdc nay khong phan
biét doi x lién quan dén viéc bao
dam hodc hwdng quyén doi véi
sang ché dwa trén linh vwc cong
nghé, noi tao ra sang ché, va du san
phdm dwoc nhap khiu hay dwoc
san xudt tai dia phwong. Theo d6,
Peru khing dinh rang siang ché
trong linh vwc dwoc dwoc doi xi
khong kém thuan lgi hon so véi
nhirng sang ché trong linh virc khac
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lién quan khia canh x ly va thAm
dinh don dang ky sang ché.

Phan 2: C6 thé ap dung cho Diéu
18.50 (Bao ho dir liéu thw
nghiém bi mat hoac dir liéu khac)
va Diéu 18.51 (Sinh pham)

1. Néu Peru dwa vao, theo Diéu
18.50.1(b) (Bao ho dit liéu thir
nghiém bi mat hodc dir liéu khac),
viéc cip phép lwu hanh thi truong
cia moét Bén khac, va cip phép luu
hanh trong vong 6 thang ké tir ngay
don xin cdp phép lwu hanh hoan
chinh dwogc nop tai Peru, thi Peru c6
thé quy dinh rang viéc bao ho theo
quy dinh tai DPiéu 18.50.1(b) va
Diéu 18.51, néu thich hop, sé bat
dau tir ngay viéc cip phép dau tién
ma Peru dwa vao dwoc thwc hién.
Khi thi hanh Diéu 18.50.1(b) va
biéu 18.51.1(b)(i), Peru c6 thé ap
dung thoi han bao ho dwoc quy
dinh tai Piéu 16.10.2(b) cia Hiép
dinh thic ddy thwong mai gitta Hoa
Ky véi Peru, dwgc thong qua tai
Washington, Columbia vao
12/4/2006.

2. Peru c6 thé ap dung khoan 1 cho
biéu 18.50.2.

Phu luc 18-E
Phu luc ciia Muc]

1. D€ tao thuln loi cho viéc thuc thi
quyén tac gid trén Internet va dé
tranh chia ré thi trweong mot cach
phi 1y trong moi treong triec tuyén,
DPiéu 18.82.3 va Diéu 18.82.4 (Ché
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tai phap ly va Khu vyc an toan) sé
khong 4p dung do6i véi mot Bén véoi
diéu kién la ké tir ngay Hiép dinh
nay dat thod thuidn vé mat nguyén
tdc, Bén do tiép tuc:

(a) quy dinh trong luat ciia minh
cac trwong hop ma nha cung cip
dich vu Internet khong dap wng
diéu kién cta cac trwong hop ngoai
16 dwoc néu tai Diéu 18.82.1(b)
(Ché tai phap ly va Khu vuc an
toan);

(b) quy dinh trach nhiém phap ly bo
sung cho viéc xam pham quyén tac
gid trong trueong hop mot nguoi,
biang phwong tién Internet hoic
mang ky thudt s6 khac, cung cip
dich vu cht yéu véi muc dich thuc
hién hanh vi xdm pham quyén tac
gid, lién quan dén cac khia canh
dwoc quy dinh trong phap luat Bén
do, chiang han nhu:

(i) liéu nguwoi d6 c6 tiép thi hoac
quang cao dich vu dé nhw la mot
cong cuy giup thwc hién hanh vi xam
pham quyén tac gia hay khong;

(i) liéu ngudi do6 co biét rang dich
vu dé6 dwoc str dung dé giap thuc
hién nhiéu hanh vi xdm pham
quyeén tac gia hay khong;

(iii) liéu dich vu c6 muc dich s
dung dang ké nao khic ngoai viéc
giap thwc hién hanh vi xam pham
quyeén tac gia hay khong;

(iv) kha nang cta ngudi d6, nhw
mot phan cda viéc cung cap dich vu,
nham han ché€ hanh vi xAm pham
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quyén tac gia, va nguwoi dé cb
thwc hién bat ky hanh dong nao dé
lam viéc d6 hay khong;

(v) bat ky loi ich nao ma nguwoi do6
nhan dwoc twr viéc giup thuc hién
hanh vi xdm pham quyén tac gia; va
(vi) khd ndng thu lgi kinh té cta
dich vu néu khong dwoc str dung dé
giup thuc hién hanh vi xdm pham
quyén tac gia;

(c) yéu ciu Nha Cung cip Dich vu
Internet thwc hién cac chirc nang
dwoc quy dinh tai Diéu 18.82.2(a)
va (c) (Ché tai phap ly va Khu vuc
an toan) tham gia vao hé théng
chuyén tiép thong bao vé xam pham
bi cdo budc, ké ca khi noi dung da
dwoc dwa lén trwc tuyén, va néu
Nha Cung cdp Dich vu Internet
khong thwc hién viéc d6, thi quy
dinh Nha Cung cip d6 phai bi phat
mot khoan tién dinh truwéce cho viéc
khong thuc hién nghia vu dé;

(d) yéu cau Nha Cung cap Dich vu
Internet dwa ra cac cong cu dinh vi
thong tin nham g& bo, trong mot
khoang thoi gian nhét dinh, bat ky
viéc sao chép thong tin nao ma ho
thwc hién, va thong bao cho coéng
ching, nhw mot phan cua viéc cung
cidp cong cu dinh vi thong tin khi
nhin dwoc thong bao vé xdm pham
bi cdo budc va sau khi tai liéu géc da
dwoc g& bo khéi dia chi truc tuyén
ghi trong théng bao; va

(e) Yéu cau Nha Cung cap Dich vu
Internet thuwc hién chirc nang néu
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tai

biéu 18.82.2(c) (Ché tai phap ly va
Khu vyc an toan) phai g& bé hoac
ngan chan truy cip dén tai liéu ngay
khi nhin dwoc quyét dinh cda toa
an cua Bén d6 c6 hiéu lwc doi voi
viéc nguoi luu triv tai liéu da xam
pham quyén tac gid trong tai liéu
do.

2. Doi v&éi mot Bén ma Diéu 18.82.3
va Diéu 18.82.4 (Ché tai phap ly va
Khu vyc an toan) khong ap dung
theo quy dinh ctia khoan 1 Phu luc
nay, va theo tinh than cla, ngoai cac
quy dinh khac, khoan 1(b) cua Phu
luc nay, thi, theo muc dich ctia biéu
18.82.1(a), cac dong lwc phap ly
khong c6 nghia la diéu kién ma Nha
cung cip dich vu phai dap ang dé
duwoc hwéng ngoai 1€ theo quy dinh
tai Diéu 18.82.1(b), nhw dwoc néu
tai Diéu Article 18.82.3.

Phu luc 18-F

Phu luc ciia Muc

Dé thay thé cho viéc thi hanh Muc ]
(Nha cung cip dich vu Internet),
mot Bén c6 thé thi hanh Diéu
17.11.23 cta Hiép dinh Thwong mai
tw do giita Hoa Ky va Chilé, thong
qua tai Miami ngay 6/6/2003, dwoc
dwa vao va lam thanh mot phén cta
Phu luc nay
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